COURT FILE NUMBER:
COURT

JUDICIAL CENTRE

DOCUMENT:

ADDRESS FOR
SERVICE AND
CONTACT
INFORMATION OF
PARTY FILING THIS
DOCUMENT

2101-0519
COURT OF QUEEN’S BENCH OF ALBERTA
CALGARY

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢ C-36, AS AMENDED

AND IN THE MATTER OF THE COMPROMISE OR
ARRANGEMENT OF COALSPUR MINES (OPERATIONS)
LTD.

BENCH BRIEF OF THE APPLICANTS

For Sanction Hearing before Mr. Justice D. B. Nixon
January 13, 2022 at 3:00 p.m.

OSLER, HOSKIN & HARCOURT LLP

Barristers & Solicitors

Brookfield Place, Suite 2700

225 6 Ave SW

Calgary, AB T2P 1N2

Solicitors: Randal Van de Mosselaer / Emily Paplawski
Telephone: (403) 260-7000

Facsimile: (403) 260-7024

Email: RVandemosselaer@osler.com / EPaplawski@osler.com
File Number: 1217428




PART I - INTRODUCTION

I. This Brief of Argument is filed: (a) in support of an application by Coalspur Mines
(Operations) Ltd. (“Coalspur”, or the “Applicant™) in support of several orders, including an
order (the “Plan Sanction Order”) sanctioning its Plan of Compromise and Arrangement (the
“Plan” or the “CCAA Plan”) and authorizing the Applicant and the Monitor to implement the

CCAA Plan.

2. The CCAA Plan will enable Coalspur to emerge from CCAA protection as a well-
capitalized entity and preserve its going-concern value, while also providing very significant
recoveries for all affected creditors. Affected secured creditors will be made whole, while general
unsecured creditors will receive at least 50% and up to 100% of their proven claims, depending on

their election. Each unsecured creditor may choose to receive 75% of their proven claim in cash.

3. These exceptional recoveries have been made possible by an unprecedented increase in
coal prices since the start of these proceedings. This price increase, combined with Coalspur’s
success in restructuring various major contracts, has significantly improved Coalspur’s financial
position. Accordingly, Coalspur is in a position to offer a sizeable cash payment to general

unsecured creditors and exit from these CCAA proceedings as a viable restructured entity.

4. The CCAA Plan provides two options for general unsecured creditors. First, they may elect
to receive at least 75% of their proven claims immediately following CCAA Plan approval
(unsecured creditors with claims under $15,000 will be paid in full). Alternately, unsecured
creditors may instead elect a long-term distribution by which they will recover at least 50% and
potentially up to 100% of their Claims over the next three years, conditional upon coal prices

hitting certain pricing thresholds through the end of 2023.



-2

5. The CCAA Plan is fair and reasonable and should be sanctioned. The CCAA Plan enables
Coalspur to emerge from CCAA protection with its operations intact and ongoing, avoiding the
social and economic costs of liquidation — the central objective of the CCAA. Moreover, the
CCAA Plan provides a range of significant recovery options to general unsecured creditors —
including the Installment Distribution Election, which offers unsecured creditors the option to
share in the benefits should coal prices remain high over the next two years. These recoveries far
outstrip the potential recoveries in a liquidation scenario, where the Monitor has indicated its view
that there is likely to be no recovery to general unsecured creditors at all. For these reasons,
Coalspur submits that the Plan Sanction Order should be granted and the CCAA Plan should be

implemented accordingly.

6. Capitalized terms used but not defined herein have the meanings ascribed in them in the

Affidavit of Michael Beyer sworn on November 29, 2021 (the “Seventh Beyer Affidavit”).
PART II - FACTS

7. Coalspur is an Alberta coal development company that owns and operates a coal mining
project (the “Vista Project”) near Hinton, Alberta. In early 2021, Coalspur experienced an exigent
liquidity crisis after the Vista Project was abruptly shut down because of a permitting issue, and
all then-remaining coal inventory was seized and sold by Coalspur’s (then) senior securityholder.

The Vista Project has since resumed operations and reached full operating capacity.

8. On April 26, 2021, Coalspur was granted an Initial Order from this Court to commence

proceedings (the “CCAA Proceedings”) under the Companies’ Creditors Arrangement Act.!

I RSC 1985, ¢ C-36 (the “CCAA”). [Tab 1]
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Among other things, the Initial Order appointed FTI Consulting Canada Inc. as Monitor in these

CCAA Proceedings (the “Monitor”).2

9. The Initial Order also established a stay of proceedings in favour of Coalspur. This Court

has extended this stay several times; currently the stay of proceedings will expire on January 31,

2022.
A. Financial Position and Obligations of Coalspur
10. Coalspur’s financial position is significantly better than anticipated at the commencement

of these CCAA Proceedings, in that Coalspur’s current cash position is $74.3 million higher than
previously forecast.®> This significant improvement is largely attributable to unprecedented high
coal prices in the second half of 2021.* The price of coal is volatile and has the largest impact on
Coalspur’s cash flow.” Over the past five years the global Newcastle benchmark price for coal has
averaged USD $80/metric tonne. However, over the last 12 months the global Newcastle
benchmark has risen from approximately $50/metric tonne to $222/metric tonne.® Since that peak
the price has retreated somewhat, and as of December 1, 2021, the Newcastle benchmark price of
coal was approximately $160/tonne. The Monitor forecasts that, before inclusion of certain

payments and distributions, Coalspur will have $152.1 million cash in hand by January 31, 2022.”

11. Coalspur has significant secured claims. The largest secured creditor is Cline Trust
Company LLC (“CTC”).8 CTC is a major creditor of Coalspur in respect of two promissory notes

(together, the “Notes™) in an aggregate principal amount of approximately CAD $369.5 million

2 Seventh Report of the Monitor dated December 1, 2021 (the “Monitor’s Report™) at para 2.
3 Monitor’s Report at para 14.

4 Monitor’s Report at para 14.

5> Monitor’s Report at para 17(a).

® Monitor’s Report at para 17(a).

" Monitor’s Report at para 18.

8 Monitor’s Report at para 62.
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(the “CTC Claim”). CTC’s claim pursuant to the Notes is a Secured Claim over all the assets and

undertakings of Coalspur.

12. The Notes were previously due to mature on December 31, 2021. Coalspur did not and
does not have sufficient cash on hand to satisfy the entirety of the CTC Claim. Accordingly, for a
successful restructuring to occur and for Coalspur to develop the Plan providing recoveries for
General Unsecured Creditors, it was critical to obtain the support of, and to negotiate an

accommodation from, CTC to amend and extend the repayment terms of the CTC Claim.'”

13. Coalspur and CTC have completed the negotiation of, and are working toward the
anticipated closing of, an amended and restated credit agreement (the “CTC ARCA”), which will
extend the maturity date of the existing CTC indebtedness to December 31, 2023."" The CTC
ARCA allows for a portion of the cash on hand to be used to fund the Plan Implementation Fund
which will be used to fund the proposed distributions to General Unsecured Creditors in

accordance with the terms of the CCAA Plan.!?

14. It is a condition of implementation of the CCAA Plan that the CTC ARCA and all related
agreements and documents contemplated thereunder are acceptable to Coalspur, CTC, and the
other parties thereto, and shall have been executed by the parties and become effective, subject

only to the implementation of the CCAA Plan."?

% Eighth Beyer Affidavit at para 16.
10 Monitor’s Report at para 63.

' Seventh Beyer Affidavit at para 7.
12 Monitor’s Report at para 64.

13 Seventh Beyer Affidavit at para 8.



B. The CCAA Plan

15. On December 7, 2021, this Court granted an order authorizing Coalspur to file the CCAA
Plan (which will be described more fully below), authorizing Coalspur to establish a single class
of creditors (described more fully below, the “General Unsecured Creditor Class”) for the
purpose of voting on the CCAA Plan, and authorizing Coalspur to conduct a virtual meeting of the
General Unsecured Creditor Class (the “Creditors’ Meeting”) to, among other things, consider

and vote on a resolution to approve the CCAA Plan.

16. Coalspur developed the CCAA Plan in consultation with the Monitor and its major
creditors to enable Coalspur to exit from CCAA protection as a going concern while also providing
significant recoveries to all Affected Creditors.'* It is supported by Coalspur’s most significant

economic stakeholders.

17.  If sanctioned, the CCAA Plan will result in significant recoveries, including payment of
100% of all Accepted Secured Claims'®> and payment of between 50% and 100% of all General
Unsecured Claims (depending on an election by each General Unsecured Creditor having a claim

of more than $15,000).'¢

18. If sanctioned, the CCAA Plan will: (a) facilitate a restructuring of Coalspur and implement
the Restructuring Transactions (as defined below); (b) complete a restructuring of Coalspur’s
financial obligations; (c¢) enable Coalspur’s business to continue as a going concern, in the

expectation that a greater benefit will be derived from Coalspur’s continued operation than would

14 Monitor’s Report at para 66.

15 Monitor’s Report at para 36. Claims against Coalspur which assets or claims a lien over the assets or property of
Coalspur, but which is not an Unaffected Claim (as defined below), is a Secured Claim. Secured Claims that have
been accepted through the Claims Process are “Affected Secured Claims”.

16 Seventh Beyer Affidavit at para 16.
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result from a liquidation of its assets; and (d) effect a compromise and arrangement of all Affected

Claims.!”

19. The CCAA Plan will result in considerably greater recoveries for all affected creditors than

would be achieved in a liquidation scenario, wherein there is no certainty that General Unsecured

Creditors would receive any recoveries at al

1.18

20.  The CCAA Plan includes the following key elements:'’

(a)

(b)

(©)

(d)

The operation of Coalspur will continue as normal and without disruption following

implementation of the CCAA Plan;

All Unaffected Claims will not be compromised, released, discharged, or otherwise
affected by the CCAA Plan. These Unaffected Claims will continue in the normal
course and in accordance with the applicable governing contractual documents.
Such Unaffected Claims include claims secured by CCAA charges, claims of
certain creditors whose ongoing partnership with Coalspur is integral to the
continuation of Coalspur’s enterprise such as equipment lessors, claims in respect
of regulatory obligations, post-filing ordinary course payables claims, and claims

that cannot be compromised due to provisions of the CCAA;

All Accepted Secured Claims will be paid in full;

General Unsecured Creditors with Accepted Claims of less than or equal to
$15,000, or General Unsecured Creditors with claims of greater than $15,000 who

elect to join the Convenience Class, will together comprise “Convenience Class

17 Seventh Beyer Affidavit at para 9.
18 Monitor’s Report at paras 56 and 60.
19 Seventh Beyer Affidavit at para 11; Monitor’s Report at para 31.
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Creditors”. Convenience Class Creditors will be paid in cash on the Initial
Distribution Date the full value of their Accepted Claims up to a maximum value

of $15,000 in full and final satisfaction of those claims;

(e) General Unsecured Creditors with Accepted Claims of more than $15,000 may

choose one of two options (a “Distribution Election”):

(1) 75% Distribution Election Amount — a General Unsecured Creditor may
elect to receive 75% of the amount of their Accepted Claim, payable in cash

on the Initial Distribution Date (the “75% Distribution Election”); or

(i)  Installment Distribution Election Amount — a General Unsecured Creditor
may elect to receive 50% of the value of their Accepted Claim, payable in
cash on the Initial Distribution Date, and up to 100% of their claim payable

subsequently dependent on certain conditions, described more fully below.

C. Classification of Creditors

21. The Plan creates a single voting class of Affected Creditors: the General Unsecured
Creditor Class.?’ The General Unsecured Creditor Class consists of all Affected Creditors other
than those specifically excluded pursuant to the Plan. Within the General Unsecured Creditors are:
(a) Convenience Class Creditors, comprising creditors who hold Affected Claims of less than or
equal to $15,000 and creditors who have made a Convenience Class Distribution Election; and (b)

all other creditors having Affected Claims other than Secured Claims, Crown Priority Claims, and

20 Seventh Beyer Affidavit at para 13; Monitor’s Report at para 34.
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Equity Claims.?! All of the Convenience Class Creditors and other creditors having Affected

Claims vote together as part of the same General Unsecured Creditor Class.

22. Creditors holding Accepted Secured Claims against Coalspur will receive payment of a
cash amount equal to 100% of their Accepted Secured Claims and, as a result, were not entitled to

attend or vote at the Creditors’ Meeting.?

23.  As outlined above, the Plan provides significant recoveries for General Unsecured
Creditors. All General Unsecured Creditors will receive distributions of between 50% and 100%

of their Affected Claims. Their recoveries can be broken down in detail as follows:

(a) Convenience Class

24. Convenience Class Creditors are each deemed to vote in favour of the Plan as part of the
General Unsecured Creditor Class up to the value of such Convenience Class Creditor’s Accepted
Claim.?® General Unsecured Creditors other than Convenience Class Creditors with Voting Claims
are entitled to one vote each as part of the General Unsecured Creditor Class in an amount equal

to such General Unsecured Creditor’s Voting Claim.?*

25. As described above, Convenience Class Creditors will receive the lesser of (i) a cash
payment of $15,000, or (ii) 100% of their Accepted Claims, each payable on the Initial Distribution
Date. Any creditor with an Accepted Claim that is less than or equal to $15,000 is automatically a
member of the Convenience Class.?> A General Unsecured Creditor with an Accepted Claim that

is greater than $15,000 may nevertheless elect to join the Convenience Class and receive a cash

21 Seventh Beyer Affidavit at para 13.

22 Seventh Beyer Affidavit at para 20; Monitor’s Report at para 37.
23 Seventh Beyer Affidavit at para 14.

24 Seventh Beyer Affidavit at para 14.

25 Seventh Beyer Affidavit at para 15(a).
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payment of $15,000 in full and final satisfaction of their Accepted Claim. All Convenience Class

Creditors are deemed to vote in favour of the Plan.

(b) Distribution Election

26.  All other General Unsecured Creditors with claims of greater than $15,000 who do not
elect to join the Convenience Class may make a Distribution Election. As outlined above, they

may choose between two options.?®

27.  Under the 75% Distribution Election, a Creditor will receive a single payment of 75% of
the amount of their Accepted Claim, payable in cash on the Initial Distribution Date, in full and

final satisfaction of their claim.?’

28.  Alternately, a Creditor may opt for the Installment Distribution Election. Under the
Installment Distribution Election, the Creditor will receive one payment (the “Initial Installment
Payment”) of 50% of the amount of their Affected Claim, payable in cash on the Initial

Distribution Date; and thereafter may receive the following payments:

(a) 25% of the amount of their Accepted Claim (the “First Anniversary Payment”)
on or within two weeks of December 31, 2022 (the “First Anniversary
Distribution Date”). The First Anniversary Payment only becomes payable by
Coalspur if the value of the gC NEWC (“Newcastle”’) Index for coal, as published
by global COAL on each of the 52 consecutive Fridays immediately preceding the
First Anniversary Distribution Date, averages greater than USD $105/metric tonne

(the “First Anniversary Condition”).

26 Seventh Beyer Affidavit at para 15.
%7 Seventh Beyer Affidavit at para 15(b)(i).
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(b) 25% of the amount of their Accepted Claim (the “Second Anniversary Payment”)
on or within two weeks of December 31, 2023 (the “Second Anniversary
Distribution Date”). Similar to the First Anniversary Payment, the Second
Anniversary Payment only becomes payable to be made by Coalspur if the value
of the g€C NEWC Index for Coal, as published by global COAL on each of the 52
consecutive Fridays immediately preceding the Second Anniversary Distribution
Date, averages greater than USD $105/metric tonne (the “Second Anniversary

Condition”).8

29. Section 7.1(d) of the Plan provides an exception to the requirements that the First
Anniversary Condition and the Second Anniversary Condition be met before the First Anniversary
Payment and the Second Anniversary Payment become payable by Coalspur.?’ Section 7.1(d) of
the Plan provides that if all amounts outstanding under the CTC ARCA are fully repaid prior to
the Second Anniversary Distribution Date, Coalspur will to pay all General Unsecured Creditors
who have made the Installment Distribution Election the remaining outstanding value of their
Affected Claims, regardless of whether the First Anniversary Condition or the Second Anniversary
Condition have been satisfied.>** Such payment is to be made within 30 days of the indefeasible

payment in full of all amounts outstanding under the CTC ARCA.

(c) Unaffected Claims

30. Certain Claims are excluded from the scope of the Plan (as defined in the Plan, “Unaffected
Claims”). These Unaffected Claims will not be compromised, released, discharged, or otherwise

affected by the Plan. Persons with Unaffected Claims are not entitled to vote at the Creditors’

28 Seventh Beyer Affidavit at para 15(b)(ii) and para 17.
2 Seventh Beyer Affidavit at para 18.
30 Seventh Beyer Affidavit at para 18.
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Meeting or receive any distributions under the Plan in respect of the portion of their claims that

are Unaffected Claims.>!

31. The Unaffected Claims include the following, among others:?*?

(a)

(b)

(©)

(d)

(e)

®

(2

Claims secured by CCAA Charges;

CTC’s Claim in the amount of approximately $369.5 million owing by Coalspur in

respect of the Notes;

The Claim of Komatsu International (Canada) Inc, dba Komatsu Financial
(“Komatsu”) in the amount of approximately $93.1 million owing by Coalspur to
Komatsu pursuant to a Master Lease Agreement between Komatsu and Coalspur

dated February 15, 2018, as amended;

The Claim of Caterpillar Financial Services Limited (“Caterpillar”) in the amount
of $38.8 million owing by Coalspur to Caterpillar pursuant to the terms of a Master

Lease Agreement dated July 1, 2018, as amended;

All amounts owing by Coalspur to Consolidated Tanager Limited (the “Tanager
Claim”) pursuant to the terms of an Amended and Restated Transfer of Leases

Agreement, dated as of February 19, 2016, as amended;

The Claim filed by Royal Bank of Canada (“RBC”) in these CCAA Proceedings in

the amount of approximately $1.5 million;

All Claims in respect of Regulatory Obligations;

31 Seventh Beyer Affidavit at para 21.
32 Seventh Beyer Affidavit at para 21; Monitor’s Report at para 35.
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(h) Post-Filing Ordinary Course Payables Claims, which will be paid out in the

ordinary course by Coalspur in accordance with usual practice;

(1) Municipal Property Tax Claims remaining unpaid as of the Effective Date, which
will be paid in the ordinary course by Coalspur in accordance with usual practice
(except to the extent any such Claims constitute an Unsecured Municipal Property

Tax Claim); and

)] Claims that cannot be compromised due to the provisions of the CCAA.

32. The Komatsu Claim and the Caterpillar Claim constitute Unaffected Claims because in
each case, Coalspur is the lessee under various equipment leases with Komatsu and Coalspur
which govern necessary equipment used by Coalspur in its mining operations, and pursuant to

which Komatsu and Caterpillar hold first lien security against such equipment.*®

33. Similarly, the RBC Claim is an Unaffected Claim because the obligations due by Coalspur
to RBC relate to: (a) two letters of credit issued by RBC on Coalspur’s behalf to the benefit of two
business-critical counterparties; (b) a credit card facility that RBC advanced, which facility is
secured by cash collateral of $200,000 as authorized by a prior order of this CCAA Court granted

June 16, 2021.3

34, The Tanager Claim is an Unaffected Claim because upon payment by Coalspur of a transfer
payment, of which approximately $1.1 million remains outstanding, Tanager is required to transfer
title to certain mineral leases to Coalspur. It is therefore imperative that such payments be made to

preserve Coalspur’s right, title, and interest in the applicable mineral leases.*

33 Seventh Beyer Affidavit at para 22.
34 Seventh Beyer Affidavit at para 23.
35 Seventh Beyer Affidavit at para 24.
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D. Other Provisions of the CCAA Plan

35. The Plan also provides for standard releases (the “Releases”) in favour of parties including:
(a) Coalspur, together with its affiliates, representatives, employees, and agents; (b) the Directors,
the Officers and any current or former alleged fiduciary of the Coalspur; (¢) CTC and its directors,
officers, managers, current or former alleged fiduciaries, and other affiliated parties; (d) Vista
Energy Resources (“VER”) and Vista Energy Holdings (“VEH”) and their respective directors,
officers, managers, and other affiliated parties; (e) the legal and financial advisors to Coalspur,
CTC, VEH, and VER, and certain of their respective affiliated parties; and (f) the Monitor and its
current and former legal counsel, representatives, directors, officers, affiliates, member companies,

related companies, administrators, employees, and agents (collectively, the “Released Parties™).*

36. The Releases are necessary to bring finality to Coalspur’s CCAA Proceedings.’” All of the
Released Parties have made significant and often critical contributions to the development and
implementation of Coalspur’s restructuring and the Plan. The Released Parties have worked
diligently toward ensuring the implementation and restructuring of Coalspur’s financial
obligations and operations for the benefit of its stakeholders, and such efforts have resulted in the
approval of the Plan by Affected Creditors and its concomitant recoveries for Affected Creditors.
If the Plan is sanctioned and implemented, Coalspur’s going concern value will be preserved for

all stakeholders. The Monitor has reviewed the Releases and supports their approval.*®

37. The Monitor is supportive of the Plan and is of the view that Coalspur has pursued the Plan

with due diligence and in good faith.?* The Monitor concludes that the Plan will result in recoveries

36 Seventh Beyer Affidavit at para 33.
37 Seventh Beyer Affidavit at para 34.
38 Monitor’s Report at para 54.
39 Monitor’s Report at para 58.
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to Affected Creditors far greater than would be received in a liquidation.*® More specifically, the

Monitor has further confirmed that the recoveries offered in the Plan:

(a) Are greater than would likely be received in a liquidation;

(b) Have significantly less risk associated with them as compared to potential

recoveries in a liquidation; and

(c) Will be received by creditors significantly faster than they would otherwise be

received in a liquidation.*!
PART III - ISSUES
38. The sole issue before this Court is whether the Plan meets the test for sanction under the
CCAA and whether the Plan Sanction Order should be granted.

PART IV - LAW AND ANALYSIS

39. Section 6(1) of the CCAA provides that the Court has discretion to sanction a plan of
compromise or arrangement if the plan has achieved the requisite “double majority” vote in each
creditor class: a majority of creditors in number representing two-thirds in value. The effect of the

Court’s approval is to bind the company, its creditors, and all other Persons affected by the plan.

40. The criteria that a debtor company must satisfy in seeking the Court’s approval for a plan

of compromise or arrangement under the CCAA are well established:

(a) there must be strict compliance with all statutory requirements;

40 Monitor’s Report at paras 56 and 60.
41 Monitor’s report at para 56.
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(b) all material filed and procedures carried out must be examined to determine if
anything has been done or purported to be done which is not authorized by the

CCAA and prior Orders of the Court in the CCAA proceedings; and

(©) the plan must be fair and reasonable.*

41. Coalspur submits that these criteria are satisfied and the Plan should be approved. Coalspur
has complied with all statutory requirements and creditors were properly classified for the purposes
of Plan voting. Nothing was done in these CCAA proceedings that was not authorized by the
CCAA, and the Applicants have acted in good faith throughout. Finally, the Plan is fair and
reasonable and provides significant and material recoveries to all Affected Creditors while

ensuring Coalspur’s viability as a going concern.

A. Compliance with Statutory Requirements

42. To determine whether there has been strict compliance with all statutory requirements, the
Court typically considers factors such as whether: (a) the applicant(s) come within the definition
of “debtor company” under section 2 of the CCAA; (b) the applicant(s) or affiliated debtor
companies have total claims in excess of $5 million; (c) the notice of meeting was sent in
accordance with the Court’s Order; (d) the creditors were properly classified; (e) the creditors’
meeting was properly constituted; (f) the voting was properly carried out; and (g) the plan was

approved by the requisite majority.**

43. Coalspur submits that it has complied with all statutory and procedural requirements of the

CCAA. This Court has concluded that Coalspur satisfies the requirements for CCAA protection.

42 Re Target Canada Co, 2016 ONSC 316 (“Target”) at para 70 and cases cited therein. [Tab 8]
4 Re Lydian International Limited, 2020 ONSC 4006 (“Lydian”) at para 24. [Tab 4]
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The Notice of Meeting was sent in accordance with the Court’s order, and the Monitor supervised

the voting and the conduct of the creditors’ meeting.

44.  In order for the Plan to be sanctioned, it must be approved by a “double majority” of the
General Unsecured Creditors: (i) a majority in number, representing (ii) a two-thirds majority in
value. The Plan was approved with the requisite double majority. In fact, the Plan received
unanimous approval of the General Unsecured Creditors who were present at the meeting either

in person or by proxy. There were no votes against the Plan.

45. Creditors were properly classified for the purposes of voting on the Plan. Affected Secured
Creditors were paid in full under the Plan; their claims were not compromised, and therefore they
did not vote on the Plan. Only creditors whose claims might be compromised — General Unsecured
Creditors — were permitted to vote on the Plan. All General Unsecured Creditors were properly
classed together to vote in respect of their Affected Claims. Moreover, it was appropriate to

establish a “Convenience Class” of creditors.

(a) The General Unsecured Class was Properly Constituted

46.  Under the CCAA, creditors may be divided into classes for the purposes of voting on a
plan of compromise or arrangement. Creditors should be grouped into classes according to
“commonality of interest”, allowing them to consult together with a view to their common interests

under the Plan.**

47. Section 22(2) outlines factors that must be considered when determining whether creditors
have a “commonality of interest” to be classed together for voting purposes. As these factors

indicate, commonality of interest is determined with regard to economic interest:

4 CCAA s. 6(1) [Tab 1]; Re Campeau Corp, 1991 CanLII 8311 (ON SCDC) at paras 19-21. [Tab 2]
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(a) the nature of the debts, liabilities or obligations giving rise to their claims;
(b) the nature and rank of any security in respect of their claims;

(c) the remedies available to the creditors in the absence of the compromise or
arrangement being sanctioned, and the extent to which the creditors would recover
their claims by exercising those remedies; and

(d) any further criteria, consistent with those set out in paragraphs (a) to (c), that
are prescribed.

48. As all General Unsecured Creditors will face the same treatment and have the same
recovery options under the Plan, they had the requisite “commonality of interest” and were

properly classed together for Plan voting.
(b) The Convenience Class was Appropriate

49.  To facilitate an efficient and orderly Creditors’ Meeting and Plan voting process, it was
appropriate in this case to establish a Convenience Class of creditors whose Affected Claims were
valued at $15,000 or under (or who elected to become part of the Convenience Class). A
Convenience Class, which consists of a subset of creditors who will be paid in full, is a typical
mechanism to assist small creditors and has become well-accepted in CCAA proceedings. It
improves efficiencies by immediately addressing and resolving claims that have little relative
importance in the debtor’s overall restructuring. CCAA courts have often sanctioned Plans that

provide for a convenience class.*

50. The impact of the Convenience Class on voting is minimized by the “double majority”
requirement because the value of Convenience Class claims has little impact on one of the two
requirements for a vote of creditors to accept CCAA plan: a two-thirds majority in value. For these

reasons, it was appropriate to establish the Convenience Class in these CCAA proceedings.

4 See for example Trican Well Services Ltd v Delphi Energy Corp, 2020 ABCA 363; Re Nelson Financial Group
Ltd, 2011 ONSC 2750 at para 14 [Tab 9]; Re Canwest Global Communication Corp, 2010 ONSC 4209
(“Canwest”) [Tab 3]; Re Philip Services Corp, 1999 CanLII 15012 (ONSC) at para 19 [Tab 7]; Target at para
40. [Tab 8]
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B. Nothing Done which was not Authorized — Applicants Acted in Good Faith

51.  Nothing was done in these proceedings which was not authorized by the CCAA. The Plan
complies with the requirements of the CCAA and the orders of this Court. The Monitor has
confirmed that Coalspur has acted with due diligence and has complied with the requirement to

act in good faith in putting forward the Plan and throughout these proceedings.*°
C. The Plan is Fair and Reasonable

52. The Plan is fair and reasonable and should be sanctioned. It fulfills the principal goal of
CCAA proceedings: it effects a going-concern restructuring of Coalspur as an ongoing business.
Moreover, the Plan provides very significant recoveries to all Affected Creditors, including

General Unsecured Creditors, who will receive between 50-100% recovery on their claims.

53. The Court's role in a plan sanction hearing is to determine whether the Plan is fair and
reasonable. In assessing whether the Plan is fair and reasonable, the Court will consider factors
including: (a) what creditors would receive on bankruptcy or liquidation as compared to the plan;
(b) alternatives available to the plan and bankruptcy; (d) oppression of the rights of creditors; and

(c) the public interest. All of these factors augur in favour of sanctioning the Plan.*’

54. In addition to preserving the going-concern value of Coalspur’s business, the Plan will
provide Affected Secured Creditors with 100% recovery on their Affected Claims, and General
Unsecured Creditors with recoveries of between 50% and 100%, with the opportunity to select a
guaranteed recovery of 75% of their Affected Claims (except for Convenience Class Creditors

with claims under $15,000, who will receive 100% of their Affected Claims).

46 CCAA s. 18.6 [Tab 1]; Monitor’s Report at para 68.
47 Canwest at para 21 [Tab 3]; Lydian at para 29. [Tab 4]
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55. These significant recoveries are vastly superior to what creditors might receive in a
liquidation scenario. In a liquidation scenario, in addition to destroying the value of Coalspur’s
going concern business, the Monitor is of the view that there is a significant risk that General

Unsecured Creditors would not receive any recovery at all.*3

56. The Plan represents a negotiated compromise between Coalspur and its stakeholders. No
alternatives to the Plan have been proposed, much less alternatives that would achieve the positive

outcomes available under the Plan.

57. The classification of creditors for voting purposes was unopposed and the Plan was
approved by the requisite majorities — indeed, was approved unanimously by the General

Unsecured Creditors. This Plan Sanction Hearing is unopposed.

58.  Finally, the Plan furthers the public interest by preserving Coalspur’s enterprise value,
allowing the business to continue as a going concern while ensuring material recoveries for

Affected Creditors.*
59. The Monitor supports granting the Plan Sanction Order.>
D. The Releases are Appropriate and Should be Authorized

60. The Releases contemplated in the Plan are standard in CCAA plans of arrangement and
should be granted. If sanctioned, the Plan would provide releases in respect of these CCAA
proceedings for a number of parties including: (a) Coalspur and its directors, officers, and affiliated

parties; (b) CTC and its directors, officers, and affiliated parties; (c) the legal and financial advisors

48 Monitor’s Report at paras 56-60.
4 Monitor’s Report at para 66.
50 Monitor’s Report at paras 68-69.
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of Coalspur, and CTC; and (d) the Monitor and its legal counsel. The Releases are necessary to

bring finality and certainty to these CCAA proceedings.

61. Courts will approve third-party releases that meet the following criteria: 1) the parties to
be released from claims were necessary and essential to the restructuring; 2) the released claims
were rationally connected to the purpose of the plan and necessary for it; 3) whether the plan could
succeed without the releases; 4) the parties being released contributed to the plan; 5) the release
benefited the debtors as well as the creditors generally; 6) the creditors voting on the plan had
knowledge of the nature and the effect of the releases; and 7) the releases were fair and reasonable

and not overly broad.”!

62. The Releases in the Plan satisty these criteria and should be approved. In particular:

(a) The Released Parties were all necessary and essential to Coalspur’s restructuring:>>
in particular, the support of CTC and the negotiation of the CTC ARCA were
important to ensure that Coalspur could exit from these CCAA proceedings as a

stable and well-capitalized business.

(b) The Released Claims are rationally connected to this CCAA proceeding. The
Released Claims reflect standard releases in CCAA proceedings granted to the
debtor, the Monitor, and significant stakeholders who contribute materially to the
CCAA plan. The scope of the Released Claims is limited to claims arising prior to

the Effective Time of the Plan.

! Re Metcalfe & Mansfield Alternative Investments I Corp, 2008 ONCA 587 at para 112. [Tab 5]
52 Monitor’s Report at paras 53-54.
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(c) The scope of the Releases is appropriate. The Releases comply with the
requirements of section 5.1(2) and section 11.1 of the CCAA. None of the Releases
release Coalspur from its ongoing obligations of any Unaffected Claim, or release
a Released Party from its obligations under the Plan, or release a Released Party
found by a court to have been grossly negligent or guilty of criminal conduct or

wilful misconduct in relation to a Released Claim.>?

(d) All creditors had knowledge of the Releases when they voted to approve the Plan.

(e) The Releases benefit all stakeholders to these CCAA proceedings by providing
certainty and finality to the end of this successful restructuring. In particular, the
Releases prevent the Released Parties from ever instituting a claim-over against
Coalspur once the restructuring has been completed, allowing Coalspur to exit

cleanly from these CCAA proceedings.

6] The Releases ensure that all stakeholders in these CCAA proceedings (including
Coalspur itself) have certainty and finality about their liabilities in the aftermath of

Coalspur’s successful restructuring.

63. The Monitor supports the granting of the Releases and has concluded that the Releases are

“fair, reasonable and appropriate in all of the circumstances.”

64. For the foregoing reasons, the Plan is fair and reasonable and provides very positive
outcomes for all stakeholders in these CCAA Proceedings. Accordingly, Coalspur submits that

this Court should grant the proposed Plan Sanction Order.

53 Seventh Beyer Affidavit at para 35.
54 Monitor’s Report at para 54.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS @ day of January, 2021

Randal Van de Mosselaer / Emily Paplawski
Osler, Hoskin & Harcourt LLP
Counsel for the Applicants
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R.S.C., 1985, c. C-36

An Act to facilitate compromises and
arrangements between companies and their
creditors

Short Title

Short title

1 This Act may be cited as the Companies’ Creditors Ar-
rangement Act.
R.S.,c. C-25,s. 1.

Interpretation

Definitions
2 (1) In this Act,

aircraft objects [Repealed, 2012, c. 31, s. 419]

bargaining agent means any trade union that has en-
tered into a collective agreement on behalf of the employ-
ees of a company; (agent négociateur)

bond includes a debenture, debenture stock or other ev-
idences of indebtedness; (obligation)

cash-flow statement, in respect of a company, means
the statement referred to in paragraph 10(2)(a) indicat-
ing the company’s projected cash flow; (état de I’évolu-
tion de I'encaisse)

claim means any indebtedness, liability or obligation of
any kind that would be a claim provable within the
meaning of section 2 of the Bankruptcy and Insolvency
Act; (réclamation)

collective agreement, in relation to a debtor company,
means a collective agreement within the meaning of the
jurisdiction governing collective bargaining between the
debtor company and a bargaining agent; (convention
collective)

L.R.C., 1985, ch. C-36

Loi facilitant les transactions et
arrangements entre les compagnies et leurs
créanciers

Titre abrégé

Titre abrége

1 Loi sur les arrangements avec les créanciers des com-
pagnies.
S.R., ch. C-25, art. 1.

Définitions et application

Définitions
2 (1) Les définitions qui suivent s’appliquent a la pré-
sente loi.

accord de transfert de titres pour obtention de crédit
Accord aux termes duquel une compagnie débitrice
transfére la propriété d’'un bien en vue de garantir le
paiement d’'une somme ou 'exécution d’une obligation
relativement & un contrat financier admissible. (title
transfer credit support agreement)

actionnaire S’agissant d’'une compagnie ou d’une fiducie
de revenu assujetties a la présente loi, est assimilée a 'ac-
tionnaire la personne ayant un intérét dans cette compa-
gnie ou détenant des parts de cette fiducie. (sharehold-
er

administrateur S’agissant d’'une compagnie autre
quune fiducie de revenu, toute personne exercant les
fonctions d’administrateur, indépendamment de son
titre, et, s’agissant d’une fiducie de revenu, toute per-
sonne exercant les fonctions de fiduciaire, indépendam-
ment de son titre. (director)

agent négociateur Syndicat ayant conclu une conven-
tion collective pour le compte des employés d’'une com-
pagnie. (bargaining agent)

biens aéronautiques [Abrogée, 2012, ch. 31, art. 419]
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Companies’ Creditors Arrangement
PART | Compromises and Arrangements
Sections 5-6

Arrangements avec les créanciers des compagnies
PARTIE | Transactions et arrangements
Articles 5-6

Compromise with secured creditors

5 Where a compromise or an arrangement is proposed
between a debtor company and its secured creditors or
any class of them, the court may, on the application in a
summary way of the company or of any such creditor or
of the trustee in bankruptcy or liquidator of the company,
order a meeting of the creditors or class of creditors, and,
if the court so determines, of the shareholders of the
company, to be summoned in such manner as the court
directs.

R.S., c. C-25,s. 5.

Claims against directors — compromise

5.1 (1) A compromise or arrangement made in respect
of a debtor company may include in its terms provision
for the compromise of claims against directors of the
company that arose before the commencement of pro-
ceedings under this Act and that relate to the obligations
of the company where the directors are by law liable in
their capacity as directors for the payment of such obliga-
tions.

Exception

(2) A provision for the compromise of claims against di-
rectors may not include claims that

(a) relate to contractual rights of one or more credi-
tors; or

(b) are based on allegations of misrepresentations
made by directors to creditors or of wrongful or op-
pressive conduct by directors.

Powers of court

(3) The court may declare that a claim against directors
shall not be compromised if it is satisfied that the com-
promise would not be fair and reasonable in the circum-
stances.

Resignation or removal of directors

(4) Where all of the directors have resigned or have been
removed by the shareholders without replacement, any
person who manages or supervises the management of
the business and affairs of the debtor company shall be
deemed to be a director for the purposes of this section.
1997, c. 12, s. 122.

Compromises to be sanctioned by court

6 (1) If a majority in number representing two thirds in
value of the creditors, or the class of creditors, as the case
may be — other than, unless the court orders otherwise, a
class of creditors having equity claims, — present and
voting either in person or by proxy at the meeting or

Transaction avec les créanciers garantis

5 Lorsqu’une transaction ou un arrangement est propo-
sé entre une compagnie débitrice et ses créanciers garan-
tis ou toute catégorie de ces derniers, le tribunal peut, a
la requéte sommaire de la compagnie, d'un de ces créan-
ciers ou du syndic en matiere de faillite ou liquidateur de
la compagnie, ordonner que soit convoquée, de la ma-
niére qu’il prescrit, une assemblée de ces créanciers ou
catégorie de créanciers, et, si le tribunal en décide ainsi,
des actionnaires de la compagnie.

S.R., ch. C-25, art. 5.

Transaction — réclamations contre les
administrateurs

5.1 (1) La transaction ou I'arrangement visant une com-
pagnie débitrice peut comporter, au profit de ses créan-
ciers, des dispositions relativement a une transaction sur
les réclamations contre ses administrateurs qui sont an-
térieures aux procédures intentées sous le régime de la
présente loi et visent des obligations de celle-ci dont ils
peuvent étre, es qualités, responsables en droit.

Restriction

(2) La transaction ne peut toutefois viser des réclama-
tions portant sur des droits contractuels d’'un ou de plu-
sieurs créanciers ou fondées sur la fausse représentation
ou la conduite injustifiée ou abusive des administrateurs.

Pouvoir du tribunal

(3) Le tribunal peut déclarer qu'une réclamation contre
les administrateurs ne peut faire 'objet d'une transaction
s’il est convaincu qu’elle ne serait ni juste ni équitable
dans les circonstances.

Démission ou destitution des administrateurs

(4) Si tous les administrateurs démissionnent ou sont
destitués par les actionnaires sans étre remplacés, qui-
conque dirige ou supervise les activités commerciales et
les affaires internes de la compagnie débitrice est réputé
un administrateur pour I'application du présent article.
1997, ch. 12, art. 122.

Homologation par le tribunal

6 (1) Si une majorité en nombre représentant les deux
tiers en valeur des créanciers ou dune catégorie de
créanciers, selon le cas, — mise a part, sauf ordonnance
contraire du tribunal, toute catégorie de créanciers ayant
des réclamations relatives a des capitaux propres —
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Companies’ Creditors Arrangement
PART | Compromises and Arrangements
Section 6

Arrangements avec les créanciers des compagnies
PARTIE | Transactions et arrangements
Article 6

meetings of creditors respectively held under sections 4
and 5, or either of those sections, agree to any compro-
mise or arrangement either as proposed or as altered or
modified at the meeting or meetings, the compromise or
arrangement may be sanctioned by the court and, if so
sanctioned, is binding

(a) on all the creditors or the class of creditors, as the
case may be, and on any trustee for that class of credi-
tors, whether secured or unsecured, as the case may
be, and on the company; and

(b) in the case of a company that has made an autho-
rized assignment or against which a bankruptcy order
has been made under the Bankruptcy and Insolvency
Act or is in the course of being wound up under the
Winding-up and Restructuring Act, on the trustee in
bankruptcy or liquidator and contributories of the
company.

Court may order amendment

(2) If a court sanctions a compromise or arrangement, it
may order that the debtor’s constating instrument be
amended in accordance with the compromise or arrange-
ment to reflect any change that may lawfully be made un-
der federal or provincial law.

Restriction — certain Crown claims

(3) Unless Her Majesty agrees otherwise, the court may
sanction a compromise or arrangement only if the com-
promise or arrangement provides for the payment in full
to Her Majesty in right of Canada or a province, within
six months after court sanction of the compromise or ar-
rangement, of all amounts that were outstanding at the
time of the application for an order under section 11 or
11.02 and that are of a kind that could be subject to a de-
mand under

(a) subsection 224(1.2) of the Income Tax Act;

(b) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to subsec-
tion 224(1.2) of the Income Tax Act and provides for
the collection of a contribution, as defined in the
Canada Pension Plan, an employee’s premium, or em-
ployer’s premium, as defined in the Employment In-
surance Act, or a premium under Part VIIL.1 of that
Act, and of any related interest, penalties or other
amounts; or

(c) any provision of provincial legislation that has a
purpose similar to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent
that it provides for the collection of a sum, and of any

présents et votant soit en personne, soit par fondé de
pouvoir a 'assemblée ou aux assemblées de créanciers
respectivement tenues au titre des articles 4 et 5, ac-
ceptent une transaction ou un arrangement, proposé ou
modifié a cette ou ces assemblées, la transaction ou I'ar-
rangement peut étre homologué par le tribunal et, le cas
échéant, lie :

a) tous les créanciers ou la catégorie de créanciers, se-
lon le cas, et tout fiduciaire pour cette catégorie de
créanciers, qu’ils soient garantis ou chirographaires,
selon le cas, ainsi que la compagnie;

b) dans le cas d’'une compagnie qui a fait une cession
autorisée ou a ’encontre de laquelle une ordonnance
de faillite a été rendue en vertu de la Lot sur la faillite
et l'insolvabilité ou qui est en voie de liquidation sous
le régime de la Loi sur les liquidations et les restructu-
rations, le syndic en matiere de faillite ou liquidateur
et les contributeurs de la compagnie.

Modification des statuts constitutifs

(2) Le tribunal qui homologue une transaction ou un ar-
rangement peut ordonner la modification des statuts
constitutifs de la compagnie conformément a ce qui est
prévu dans la transaction ou 'arrangement, selon le cas,
pourvu que la modification soit 1égale au regard du droit
fédéral ou provincial.

Certaines réclamations de la Couronne

(3) Le tribunal ne peut, sans le consentement de Sa Ma-
jesté, homologuer la transaction ou 'arrangement qui ne
prévoit pas le paiement intégral a Sa Majesté du chef du
Canada ou d’une province, dans les six mois suivant ’ho-
mologation, de toutes les sommes qui étaient dues lors de
la demande d’ordonnance visée aux articles 11 ou 11.02 et
qui pourraient, de par leur nature, faire 'objet d’'une de-
mande aux termes d’une des dispositions suivantes :

a) le paragraphe 224(1.2) de la Loi de I'impot sur le re-
venu;

b) toute disposition du Régime de pensions du
Canada ou de la Lot sur lassurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de 'impot sur le
revenu et qui prévoit la perception d’une cotisation, au
sens du Régime de pensions du Canada, d’une cotisa-
tion ouvriere ou d’une cotisation patronale, au sens de
la Loi sur Uassurance-emploi, ou d’une cotisation pré-
vue par la partie VII.1 de cette loi ainsi que des inté-
réts, pénalités ou autres charges afférents;

c) toute disposition législative provinciale dont I'objet
est semblable a celui du paragraphe 224(1.2) de la Lot

de l'impoét sur le revenu, ou qui renvoie a ce para-
graphe, et qui prévoit la perception d’'une somme,
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Companies’ Creditors Arrangement
PART Il Jurisdiction of Courts
Sections 18.2-19

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 18.2-19

18.2 [Repealed, 2005, c. 47, s. 131]
18.3 [Repealed, 2005, c. 47, s. 131]
18.4 [Repealed, 2005, c. 47, s. 131]

18.5 [Repealed, 2005, c. 47, s. 131]

PART lli

General
Duty of Good Faith

Good faith

18.6 (1) Any interested person in any proceedings un-
der this Act shall act in good faith with respect to those
proceedings.

Good faith — powers of court

(2) If the court is satisfied that an interested person fails
to act in good faith, on application by an interested per-
son, the court may make any order that it considers ap-
propriate in the circumstances.

1997, c. 12, s. 125; 2005, c. 47, s. 131; 2019, c. 29, s. 140.

Claims

Claims that may be dealt with by a compromise or
arrangement

19 (1) Subject to subsection (2), the only claims that
may be dealt with by a compromise or arrangement in re-
spect of a debtor company are

(a) claims that relate to debts or liabilities, present or
future, to which the company is subject on the earlier
of

(i) the day on which proceedings commenced un-
der this Act, and

(ii) if the company filed a notice of intention under
section 50.4 of the Bankruptcy and Insolvency Act
or commenced proceedings under this Act with the
consent of inspectors referred to in section 116 of
the Bankruptcy and Insolvency Act, the date of the
initial bankruptcy event within the meaning of sec-
tion 2 of that Act; and

(b) claims that relate to debts or liabilities, present or
future, to which the company may become subject be-
fore the compromise or arrangement is sanctioned by
reason of any obligation incurred by the company

18.2 [Abrogé, 2005, ch. 47, art. 131]
18.3 [Abrogé, 2005, ch. 47, art. 131]
18.4 [Abrogé, 2005, ch. 47, art. 131]

18.5 [Abrogé, 2005, ch. 47, art. 131]

PARTIE IlI

Dispositions générales

Obligation d'agir de bonne foi

Bonne foi

18.6 (1) Tout intéressé est tenu d’agir de bonne foi dans
le cadre d’'une procédure intentée au titre de la présente
loi.

Bonne foi — pouvoirs du tribunal

(2) S’il est convaincu que l'intéressé n’agit pas de bonne
foi, le tribunal peut, a la demande de tout intéressé,
rendre toute ordonnance qu’il estime indiquée.

1997, ch. 12, art. 125; 2005, ch. 47, art. 131; 2019, ch. 29, art. 140.

Réclamations

Réclamations considérées dans le cadre des
transactions ou arrangements

19 (1) Les seules réclamations qui peuvent étre considé-
rées dans le cadre d’une transaction ou d’'un arrangement
visant une compagnie débitrice sont :

a) celles se rapportant aux dettes et obligations, pré-
sentes ou futures, auxquelles la compagnie est assujet-

tie a celle des dates ci-aprés qui est antérieure a
lautre :

(i) la date a laquelle une procédure a été intentée
sous le régime de la présente loi a I'égard de la com-
pagnie,

(ii) la date d’ouverture de la faillite, au sens de I'ar-
ticle 2 de la Loi sur la faillite et l'insolvabilité, si elle
a déposé un avis d’intention sous le régime de l'ar-
ticle 50.4 de cette loi ou qu’elle a intenté une procé-
dure sous le régime de la présente loi avec le
consentement des inspecteurs visés a l'article 116
de la Loi sur la faillite et l'insolvabilité;

b) celles se rapportant aux dettes et obligations, pré-
sentes ou futures, auxquelles elle peut devenir
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Ontario Court (General Division)

Citation: Campeau Corp. (Re)’
Date: 1991-12-23

Montgomery J.

Counsel:
Harry M. Fogul and Steven Graff, for Mondev International Ltd.
John W. Brown, Q.C., and Kevin P. McElcheran, for Campeau Corp.

[1] MONTGOMERY J..—The moving party, Mondev International Ltd. ("MondeVv") is
seeking, inter alia, an amendment of the October 23, 1991 order of Farley J. removing Olympia
& York SP Corp. (OYSP) and Olympia & York CC Corp. (OYCC) from the class of senior
unsecured creditors established by the October 23rd order, or an amendment that would
create a separate class for Mondev and one other creditor. Alternatively, Mondev is seeking an
extension of time for appealing the October 23rd order (collectively the "classification motion").

[2] Other matters in the notice of motion were not argued.

[3] The Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"), is a
statute designed to facilitate the reorganization of an insolvent company. It provides a means
whereby an insolvent company can avoid bankruptcy and continue as a going concern while a
plan of reorganization of its affairs is designed. The plan of compromise or arrangement is to
be put to the company's creditors and in order to be implemented must be approved of by the
requisite majority in number and value of creditors, and by the court.

[4] The CCAA clearly contemplates the division of creditors into classes for the purpose of
voting on the proposed plan. It requires the plan to be approved by a majority in number and
three-fourths in value of the creditors in each class present and voting either in person or by
proxy at the meeting scheduled for same.

[5] Mr. Justice Farley's October 23rd order was ex parte. It provided in para. 23 that
anyone affected could come to the court to seek variance of the order.

[6] The concern expressed by Mondev is whether the classes are appropriate.

[7] Mondev is in the senior unsecured creditor class. It objects to the fact that others in
this class have significant secured creditor positions as well. The senior unsecured creditor
class is to get 40% of the new shares to be issued under the plan. The subordinated class will
get 40%, with the balance of 20% going to shareholders.

[8] The amount of the Mondev debt is $11.7 million Canadian. The applicant places great
stress on the manner in which its debt arose.

"Leave to appeal to the Ontario Court of Appeal refused January 23, 1992; leave to appeal to the Supreme Court
of Canada refused February 7, 1992.

1991 CanLll 8311 (ON SCDC)



[9] Mondev is a corporation engaged in the business of developing, operating and selling
commercial real estate.

[10] A U.S. subsidiary of Campeau Corporation purchased some property from a U.S.
affiliate of Mondev and Campeau guaranteed a portion of the purchase price which was
evidenced by a guaranty and promissory note.

[11] It is contended that the treatment of this debtor should differ from the other senior
unsecureds as they all arose out of money lent on projects or for general corporate purposes.
Also, there was negotiation with each senior lender to arrive at their dollar value in this class.

[12] The Mondev figure was a judgment, and costs required no negotiation.

[13] Olympia & York's subsidiaries' status as creditors in the senior unsecured class of
creditors is derived from the shortfall of secured loans arising from two principal transactions:
the Scotia Plaza Investment and the Federated/Allied loan.

[14] OYSP and OYCC hold approximately 88% of the senior unsecured debt class thereby
controlling approval by a vote as to three-fourths in value of the indebtedness relating to that
class.

[15] The restructuring committee was not controlled by O & Y and its affiliates. The
committee was disbanded on January 24, 1990.

[16] The corporation's negotiations with O & Y prior to filing its application were necessary
and appropriate, because the success of any plan of arrangement for the corporation must
depend on O & Y's support for two fundamental reasons:

(a) because of the size of their claims, Olympia & York and its affiliates together will have
a veto over the plan no matter how creditors are classed for the purpose of voting, and

(b) because of OYCC's security in the assets, which must be transferred to Federated
Stores Inc. (FSI) to permit the U.S. plans of reorganization to proceed, OYCC's co-
operation is necessary for the success of both the U.S. plans of reorganization and the
plan, which are economically interdependent.

[17] Mondev contends that since O & Y have such a substantial interest in other classes
they should be in a separate class.

[18] The CCAA provides no guidance to assist the court in the determination of proper
classification of creditor claims. Consequently, the tests to be applied by the court in classifying
creditors' claims for the purpose of voting on and participating in plans of arrangement have
been developed in the case law. The primary test of "commonality of interest” was formulated
in England in the 19th century and has been developed and applied in recent cases under the
CCAA.

[19] Lord Esher M.R. said, in Sovereign Life Ass'ce Co. v. Dodd, [1892] 2 Q.B. 573 (C.A))
at pp. 579-80:

1991 CanLll 8311 (ON SCDC)
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Now, as to the meeting, we have to consider the persons who must be summoned to it,
and who are to be dealt with as different classes; that is, we must consider the state of
affairs at the date of the meeting, for the persons to attend it are those who have a right
to attend it at that time, and it is that state of affairs, and not the position of things at the
date of the original contract, that we must look at. The Act says that the persons to be
summoned to the meeting (all of whom, be it said in passing, are creditors) are persons
who can be divided into different classes — classes which the Act of Parliament
recognises, though it does not define them. This, therefore, must be done: they must be
divided into different classes. What is the reason for such a course? It is because the
creditors composing the different classes have different interests; and, therefore, if we
find a different state of facts existing among different creditors which may differently affect
their minds and their judgment, they must be divided into different classes.

[20] My assessment is that O & Y should not be in any separate class. The legal interest of
those in the senior unsecureds class is the same. The applicant has failed to persuade me that
its commercial interest is different from others in its class, except for Midland.

[21] There is also a very pragmatic reason to deny the application. If Mondev could veto
the plan with its $11.7 million debt, the result will be an insolvency which would cause
unsecured creditors and shareholders to lose everything: a loss of some $500 million.

[22] These reasons are brief because of the exigencies of the imminence of the meeting of
creditors to address the plan.

[23] | affirm the classes fixed by Farley J. and dismiss this application, with costs.

[24] Motion dismissed.
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CITATION: Re: Canwest Global Communications Corp. 2010 ONSC 4209
COURT FILE NO.: CV-09-8396-00CL
DATE: 20100728

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF SECTION 11 OF THE COMPANIES CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, ASAMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST GLOBAL COMMUNICATIONS AND THE
OTHER APPLICANTS

BEFORE:  Pepal J.

COUNSEL: Lyndon Barnes, Jeremy Dacks and Shawn Irving for the CMI Entities
David Byers and Marie Konyukhova for the Monitor
Robin B. Schwill and Vince Mercier for Shaw Communications Inc.
Derek Bell for the Canwest Shareholders Group (the “ Existing Shareholders™)
Mario Forte for the Special Committee of the Board of Directors
Robert Chadwick and Logan Willis for the Ad Hoc Committee of Noteholders
Amanda Darrach for Canwest Retirees
Peter Osborne for Management Directors
Steven Weisz for CIBC Asset-Based Lending Inc.

ORAL REASONSFOR DECISION

[1] This is the culmination of the Companies Creditors Arrangement Act® restructuring of
the CMI Entities. The proceeding started in court on October 6, 2009, experienced numerous
peaks and valleys, and now has resulted in a request for an order sanctioning a plan of
compromise, arrangement and reorganization (the “Plan”). It has been a short road in relative

terms but not without its challenges and idiosyncrasies. To complicate matters, this restructuring

1 R.S.C. 1985, c. C-36 as amended.
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was hot on the heels of the amendments to the CCAA that were introduced on September 18,
2009. Nonetheless, the CMI Entities have now successfully concluded a Plan for which they
seek a sanction order. They also request an order approving the Plan Emergence Agreement, and
other related relief. Lastly, they seek a post-filing claims procedure order.

[2] The details of this restructuring have been outlined in numerous previous decisions
rendered by me and | do not propose to repeat all of them.

The Plan and its | mplementation

[3] The basis for the Plan is the amended Shaw transaction. It will see a wholly owned
subsidiary of Shaw Communications Inc. (“Shaw”™) acquire all of the interests in the free-to-air
television stations and subscription-based specialty television channels currently owned by
Canwest Television Limited Partnership (“CTLP’) and its subsidiaries and all of the interestsin
the specialty television stations currently owned by CW Investments and its subsidiaries, as well
as certain other assets of the CMI Entities. Shaw will pay to CMI US $440 million in cash to be
used by CMI to satisfy the claims of the 8% Senior Subordinated Noteholders (the
“Noteholders’) against the CMI Entities. In the event that the implementation of the Plan occurs
after September 30, 2010, an additional cash amount of US $2.9 million per month will be paid
to CMI by Shaw and allocated by CMI to the Noteholders. An additional $38 million will be
paid by Shaw to the Monitor at the direction of CMI to be used to satisfy the claims of the
Affected Creditors (as that term is defined in the Plan) other than the Noteholders, subject to a
pro rata increase in that cash amount for certain restructuring period claims in certain

circumstances.

[4] In accordance with the Meeting Order, the Plan separates Affected Creditors into two

classes for voting purposes:
@ the Noteholders; and

(b) the Ordinary Creditors. Convenience Class Creditors are deemed to be in,
and to vote as, members of the Ordinary Creditors Class.

2010 ONSC 4209 (CanLlI)
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[5] The Plan divides the Ordinary Creditors pool into two sub-pools, namely the Ordinary
CTLP Creditors Sub-pool and the Ordinary CMI Creditors Sub-pool. The former comprises
two-thirds of the value and is for claims against the CTLP Plan Entities and the latter reflects
one-third of the value and is used to satisfy claims against Plan Entities other than the CTLP Plan
Entities. In its 16™ Report, the Monitor performed an analysis of the relative value of the assets
of the CMI Plan Entities and the CTLP Plan Entities and the possible recoveries on a going
concern liquidation and based on that analysis, concluded that it was fair and reasonable that
Affected Creditors of the CTLP Plan Entities share pro rata in two-thirds of the Ordinary
Creditors pool and Affected Creditors of the Plan Entities other than the CTLP Plan Entities
share pro ratain one-third of the Ordinary Creditors’ pool.

[6] It is contemplated that the Plan will be implemented by no later than September 30, 2010.

[7] The Existing Shareholders will not be entitled to any distributions under the Plan or other
compensation from the CMI Entities on account of their equity interests in Canwest Global. All
equity compensation plans of Canwest Global will be extinguished and any outstanding options,
restricted share units and other equity-based awards outstanding thereunder will be terminated
and cancelled and the participants therein shall not be entitled to any distributions under the Plan.

[8] On a distribution date to be determined by the Monitor following the Plan
implementation date, all Affected Creditors with proven distribution claims against the Plan
Entities will receive distributions from cash received by CMI (or the Monitor at CMI’ s direction)
from Shaw, the Plan Sponsor, in accordance with the Plan. The directors and officers of the
remaining CMI Entities and other subsidiaries of Canwest Globa will resign on or about the

Plan implementation date.

[9] Following the implementation of the Plan, CTLP and CW Investments will be indirect,
wholly-owned subsidiaries of Shaw, and the multiple voting shares, subordinate voting shares
and non-voting shares of Canwest Global will be delisted from the TSX Venture Exchange. Itis
anticipated that the remaining CMI Entities and certain other subsidiaries of Canwest Global will
be liquidated, wound-up, dissolved, placed into bankruptcy or otherwise abandoned.
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[10] In furtherance of the Minutes of Settlement that were entered into with the Existing
Shareholders, the articles of Canwest Global will be amended under section 191 of the CBCA to
facilitate the settlement. In particular, Canwest Global will reorganize the authorized capital of
Canwest Global into (a) an unlimited number of new multiple voting shares, new subordinated
voting shares and new non-voting shares; and (b) an unlimited number of new non-voting
preferred shares. The terms of the new non-voting preferred shares will provide for the
mandatory transfer of the new preferred shares held by the Existing Shareholders to a designated
entity affiliated with Shaw for an aggregate amount of $11 million to be paid upon delivery by
Canwest Global of the transfer notice to the transfer agent. Following delivery of the transfer
notice, the Shaw designated entity will donate and surrender the new preferred shares acquired
by it to Canwest Global for cancellation.

[11] Canwest Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered
into the Plan Emergence Agreement dated June 25, 2010 detailing certain steps that will be taken
before, upon and after the implementation of the plan. These steps primarily relate to the
funding of various costs that are payable by the CMI Entities on emergence from the CCAA
proceeding. Thisincludes payments that will be made or may be made by the Monitor to satisfy
post-filing amounts owing by the CMI Entities. The schedule of costs has not yet been finalized.

Creditor Meetings

[12] Creditor meetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan
was overwhelming. 100% in number representing 100% in value of the beneficial owners of the
8% senior subordinated notes who provided instructions for voting at the Noteholder meeting
approved the resolution. Beneficial Noteholders holding approximately 95% of the principal
amount of the outstanding notes validly voted at the Noteholder meeting.

[13] The Ordinary Creditors with proven voting claims who submitted voting instructions in
person or by proxy represented approximately 83% of their number and 92% of the value of such
claims. In excess of 99% in number representing in excess of 99% in value of the Ordinary
Creditors holding proven voting claims that were present in person or by proxy at the meeting

voted or were deemed to vote in favour of the resolution.
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Sanction Test

[14] Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of
compromise or arrangement if it has achieved the requisite double majority vote. The criteria

that a debtor company must satisfy in seeking the court’s approval are:
€) there must be strict compliance with all statutory requirements,

(b) all material filed and procedures carried out must be examined to
determine if anything has been done or purported to be done which is not
authorized by the CCAA; and

(© the Plan must be fair and reasonable.
See Re: Canadian Airlines Corp.?

(@) Statutory Reguirements

[15] | am satisfied that all statutory requirements have been met. | already determined that the
Applicants qualified as debtor companies under section 2 of the CCAA and that they had total
claims against them exceeding $5 million. The notice of meeting was sent in accordance with
the Meeting Order. Similarly, the classification of Affected Creditors for voting purposes was
addressed in the Meeting Order which was unopposed and not appealed. The meetings were
both properly constituted and voting in each was properly carried out. Clearly the Plan was

approved by the requisite mgorities.

[16] Section 6(3), 6(5) and 6(6) of the CCAA provide that the court may not sanction a plan
unless the plan contains certain specified provisions concerning crown claims, employee clams
and pension claims. Section 4.6 of Plan provides that the claims listed in paragraph (I) of the
definition of “Unaffected Claims’ shall be paid in full from a fund known as the Plan

22000 A.B.Q.B. 442 at para. 60, leave to appeal denied 2000 A.B.C.A 238, aff’d 2001 A.B.C.A 9, leave to appesl to
S.C.C. refused July 12, 2001.
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Implementation Fund within six months of the sanction order. The Fund consists of cash, certain
other assets and further contributions from Shaw. Paragraph (1) of the definition of “Unaffected
Claims’ includes any Claimsin respect of any payments referred to in section 6(3), 6(5) and 6(6)
of the CCAA. | am satisfied that these provisions of section 6 of the CCAA have been satisfied.

(b) Unauthorized Steps

[17] In considering whether any unauthorized steps have been taken by a debtor company, it
has been held that in making such a determination, the court should rely on the parties and their
stakeholders and the reports of the Monitor: Re Canadian Airlines’.

[18] The CMI Entities have regularly filed affidavits addressing key developments in this
restructuring. In addition, the Monitor has provided regular reports (17 at last count) and has
opined that the CMI Entities have acted and continue to act in good faith and with due diligence
and have not breached any requirements under the CCAA or any order of thiscourt. If it was not
obvious from the hearing on June 23, 2010, it should be stressed that there is no payment of any
equity claim pursuant to section 6(8) of the CCAA. As noted by the Monitor in its 16" Report,
settlement with the Existing Shareholders did not and does not in any way impact the anticipated
recovery to the Affected Creditors of the CMI Entities. Indeed | referenced the inapplicability of
section 6(8) of the CCAA in my Reasons of June 23, 2010. The second criterion relating to

unauthorized steps has been met.

(c) Fair and Reasonable

[19] The third criterion to consider is the requirement to demonstrate that a plan is fair and

reasonable. As Paperny J. (as she then was) stated in Re Canadian Airlines:

The court’s role on a sanction hearing is to consider whether the
plan fairly balances the interests of all stakeholders. Faced with an

% Ibid,at para. 64 citing Olympia and York Developments Ltd. v. Royal Trust Co. [1993] O.J. No. 545 (Gen. Div.)
and Re: Cadillac Fairview Inc. [1995] O.J. No. 274 (Gen. Div.).
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insolvent organization, itsrole isto look forward and ask: does this

plan represent a fair and reasonable compromise that will permit a

viable commercia entity to emerge? It is aso an exercise in

assessing current reality by comparing available commercia

alternatives to what is offered in the proposed plan.*

[20] My discretion should be informed by the objectives of the CCAA, namely to facilitate the

reorganization of a debtor company for the benefit of the company, its creditors, shareholders,

employees and in many instances, a much broader constituency of affected persons.

[21] In assessing whether a proposed plan is fair and reasonable, considerations include the

following:

(@

(b)

(©)
(d)
(€)
(f)

whether the claims were properly classified and whether the requisite

majority of creditors approved the plan;

what creditors would have received on bankruptcy or liquidation as

compared to the plan;

alternatives available to the plan and bankruptcy;
oppression of the rights of creditors;

unfairness to shareholders; and

the public interest.

[22] | have already addressed the issue of classification and the vote. Obviously there is an

unequal distribution amongst the creditors of the CMI Entities. Distribution to the Noteholders

is expected to result in recovery of principal, pre-filing interest and a portion of post-filing

* |bid, at para. 3.
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accrued and default interest. The range of recoveries for Ordinary Creditors is much less. The
recovery of the Noteholders is substantially more attractive than that of Ordinary Creditors. This
is not unheard of. In Re Armbro Enterprises Inc.> Blair J. (as he then was) approved a plan
which included an uneven alocation in favour of a single major creditor, the Royal Bank, over

the objection of other creditors. Blair J. wrote:

“1 am not persuaded that there is a sufficient tilt in the allocation of
these new common shares in favour of RBC to justify the court in
interfering with the business decision made by the creditor classin
approving the proposed Plan, as they have done. RBC's
cooperation is a sine qua non for the Plan, or any Plan, to work and
it isthe only creditor continuing to advance funds to the applicants

to finance the proposed re-organization.”®

[23] Similarly, in Re: Uniforét Inc.” a plan provided for payment in full to an unsecured
creditor. This treatment was much more generous than that received by other creditors. There,
the Québec Superior Court sanctioned the plan and noted that a plan can be more generous to
some creditors and still fair to al creditors. The creditor in question had stepped into the breach
on several occasions to keep the company afloat in the four years preceding the filing of the plan
and the court was of the view that the conduct merited special treatment. See also Romaine J.’s
orders dated October 26, 2009 in SemCanada Crude Company et al.

[24] | am prepared to accept that the recovery for the Noteholdersis fair and reasonable in the
circumstances. The size of the Noteholder debt was substantial. CMI’s obligations under the

notes were guaranteed by several of the CMI Entities. No issue has been taken with the

®(1993), 22 C.B.R. (3") 80 (Ont. Gen. Div.).
®|bid, at para. 6.

7 (2003), 43 C.B.R. (4™ 254 (QEUE. S.C.).
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guarantees. As stated before and as observed by the Monitor, the Noteholders held a blocking
position in any restructuring. Furthermore, the liquidity and continued support provided by the
Ad Hoc Committee both prior to and during these proceedings gave the CMI Entities the
opportunity to pursue a going concern restructuring of their businesses. A description of the role
of the Noteholdersisfound in Mr. Strike's affidavit sworn July 20, 2010, filed on this motion.

[25] Turning to alternatives, the CMI Entities have been exploring strategic alternatives since
February, 2009. Between November, 2009 and February, 2010, RBC Capital Markets conducted
the equity investment solicitation process of which | have already commented. While there is
always a theoretical possibility that a more advantageous plan could be developed than the Plan
proposed, the Monitor has concluded that there is no reason to believe that restarting the equity
investment solicitation process or marketing 100% of the CMI Entities assets would result in a
better or equally desirable outcome. Furthermore, restarting the process could lead to
operational difficulties including issues relating to the CMI Entities large studio suppliers and
advertisers. The Monitor has aso confirmed that it is unlikely that the recovery for a going
concern liquidation sale of the assets of the CMI Entities would result in greater recovery to the
creditors of the CMI Entities. | am not satisfied that there is any other aternative transaction that
would provide greater recovery than the recoveries contemplated in the Plan. Additionally, | am
not persuaded that there is any oppression of creditor rights or unfairness to shareholders.

[26] Thelast consideration | wish to address is the public interest. If the Plan isimplemented,
the CMI Entities will have achieved a going concern outcome for the business of the CTLP Plan
Entities that fully and finally deals with the Goldman Sachs Parties, the Shareholders Agreement
and the defaulted 8% senior subordinated notes. It will ensure the continuation of employment
for substantially all of the employees of the Plan Entities and will provide stability for the CMI
Entities, pensioners, suppliers, customers and other stakeholders. In addition, the Plan will
maintain for the general public broad access to and choice of news, public and other information
and entertainment programming. Broadcasting of news, public and entertainment programming
is an important public service, and the bankruptcy and liquidation of the CMI Entities would

have a negative impact on the Canadian public.
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[27] | should also mention section 36 of the CCAA which was added by the recent
amendments to the Act which came into force on September 18, 2009. This section provides that
a debtor company may not sell or otherwise dispose of assets outside the ordinary course of
business unless authorized to do so by a court. The section goes on to address factors a court is
to consider. In my view, section 36 does not apply to transfers contemplated by a Plan. These
transfers are merely steps that are required to implement the Plan and to facilitate the
restructuring of the Plan Entities businesses. Furthermore, as the CMI Entities are seeking
approval of the Plan itself, there is no risk of any abuse. There is a further safeguard in that the
Plan including the asset transfers contemplated therein has been voted on and approved by
Affected Creditors.

[28] The Plan does include broad releases including some third party releases. In Metcalfe v.
Mansfield Alternative Investments Il Corp.?, the Ontario Court of Appeal held that the CCAA
court has jurisdiction to approve a plan of compromise or arrangement that includes third party
releases. The Metcalfe case was extraordinary and exceptional in nature. It responded to dire
circumstances and had a plan that included releases that were fundamental to the restructuring.
The Court held that the releases in question had to be justified as part of the compromise or
arrangement between the debtor and its creditors. There must be a reasonable connection
between the third party claim being compromised in the plan and the restructuring achieved by
the plan to warrant inclusion of the third party release in the plan.

[29] In the Metcalfe decision, Blair JA. discussed in detail the issue of releases of third
parties. | do not propose to revisit this issue, save and except to stress that in my view, third
party releases should be the exception and should not be requested or granted as a matter of

course.

[30] In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc

Committee and others. Fraud, wilful misconduct and gross negligence are excluded. | have

8 (2008), 92 O.R. (3%) 513 (C.A.).
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dready addressed, on numerous occasions, the role of the Noteholders and the Ad Hoc
Committee. | am satisfied that the CMI Entities would not have been able to restructure without
materially addressing the notes and developing a plan satisfactory to the Ad Hoc Committee and
the Noteholders. The release of claims is rationally connected to the overall purpose of the Plan
and full disclosure of the releases was made in the Plan, the information circular, the motion
material served in connection with the Meeting Order and on this motion. No one has appeared
to oppose the sanction of the Plan that contains these releases and they are considered by the
Monitor to be fair and reasonable. Under the circumstances, | am prepared to sanction the Plan

containing these rel eases.

[31] Lastly, the Monitor is of the view that the Plan is advantageous to Affected Creditors, is
fair and reasonable and recommends its sanction. The board, the senior management of the CMI
Entities, the Ad Hoc Committee, and the CMI CRA all support sanction of the Plan as do all
those appearing today.

[32] In my view, the Plan is fair and reasonable and | am granting the sanction order
requested. °

[33] The Applicants also seek approval of the Plan Emergence Agreement. The Plan
Emergence Agreement outlines steps that will be taken prior to, upon, or following
implementation of the Plan and is a necessary corollary of the Plan. It does not confiscate the
rights of any creditors and is necessarily incidental to the Plan. | have the jurisdiction to approve
such an agreement: Re Air Canada™ and Re Calpine Canada Energy Ltd."" | am satisfied that

the agreement is fair and reasonable and should be approved.

® The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions. In future, counsel
should attempt to simplify and shorten these sorts of orders.

10.(2004), 47 C.B.R. (4™ 169 (Ont. S.C.J.).

11 (2007), 35 C.B.R. (5 1.
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[34] Itisproposed that on the Plan implementation date the articles of Canwest Global will be
amended to facilitate the settlement reached with the Existing Shareholders. Section 191 of the
CBCA permits the court to order necessary amendments to the articles of a corporation without
shareholder approval or a dissent right. In particular, section 191(1)(c) provides that
reorganization means a court order made under any other Act of Parliament that affects the rights
among the corporation, its shareholders and creditors. The CCAA is such an Act: Beatrice
Foods v. Merrill Lynch Capital Partners Inc.*? and Re Laidlaw Inc*®. Pursuant to section 191(2),
if a corporation is subject to a subsection (1) order, its articles may be amended to effect any
change that might lawfully be made by an amendment under section 173. Section 173(1)(e) and
(h) of the CBCA provides that:

(1) Subject to sections 176 and 177, the articles of a corporation may by special
resolution be amended to

(e) create new classes of shares;

(h) change the shares of any class or series, whether issued or unissued, into a
different number of shares of the same class or series or into the same or a different
number of shares of other classes or series.

[35] Section 6(2) of the CCAA provides that if a court sanctions a compromise or
arrangement, it may order that the debtor’ s constating instrument be amended in accordance with
the compromise or arrangement to reflect any change that may lawfully be made under federal or

provincial law.

[36] In exercising its discretion to approve a reorganization under section 191 of the CBCA,
the court must be satisfied that: (@) there has been compliance with all statutory requirements;

12.(1996), 43 CBR (4™ 10.

13 (2003), 39 CBR (4™ 239.
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(b) the debtor company is acting in good faith; and (c) the capital restructuring is fair and
reasonable: Re: A& M Cookie Co. Canada™ and Mei Computer Technology Group Inc.*®

[37] | am satisfied that the statutory requirements have been met as the contemplated
reorganization falls within the conditions provided for in sections 191 and 173 of the CBCA. |
am also satisfied that Canwest Global and the other CMI Entities were acting in good faith in
attempting to resolve the Existing Shareholder dispute. Furthermore, the reorganization is a
necessary step in the implementation of the Plan in that it facilitates agreement reached on
June 23, 2010 with the Existing Shareholders. In my view, the reorganization is fair and
reasonable and was a vital step in addressing a significant impediment to a satisfactory resolution
of outstanding issues.

[38] A post-filing claims procedure order is also sought. The procedure is designed to solicit,
identify and quantify post-filing claims. The Monitor who participated in the negotiation of the
proposed order is satisfied that its terms are fair and reasonable asam 1.

[39] Inclosing, | would like to say that generally speaking, the quality of oral argument and
the materials filed in this CCAA proceeding has been very high throughout. | would like to
express my appreciation to al counsel and the Monitor in that regard. The sanction order and the

post-filing claims procedure order are granted.

Pepall J.
Released: July 28, 2010

1412009] 0.J. No. 2427 (S.C.J)) at para. 8/

512005] Q.J. No. 2293 at para. 9.
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(COMMERCIAL LIST)

RE: IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C.
1985, c¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
LYDIAN INTERNATIONAL LIMITED, LYDIAN CANADA VENTURES
CORPORATION AND LYDIAN U.K. CORPORATION LIMITED

BEFORE: Chief Justice G.B. Morawetz

COUNSEL: Elizabeth Pillon, Maria Konyukhova, Sanja Sopic, and Nicholas Avis, for the
Applicants

D. J. Miller and Rachel Bergino, for Alvarez & Marsal Inc.
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Pamela Huff and Chris Burr, for Resource Capital Fund VI L.P.
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their capacity as a Shareholders of Lydian International Limited

HEARD by ZOOM Hearing

and DECIDED: June 29, 2020
REASONS RELEASED: July 10, 2020
ENDORSEMENT

[1] Lydian International Limited, Lydian Canada Ventures Corporation and Lydian U.K.
Corporation Limited (the “Applicants”) bring this motion for an order (the “Sanction and
Implementation Order”), among other things:
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a) declaring that the Meeting of Affected Creditors held on June 19, 2020
was duly convened and held, all in accordance with the Meeting Order;

b) sanctioning and approving the Applicants’ Plan of Arrangement (the
“Plan”) as approved by a requisite majority of Affected Creditors at the
Meeting, in accordance with the Plan Meeting Order (each as defined
below), a copy of which is attached as Schedule ”A” to the draft Sanction
and Implementation Order; and

c) granting various other related relief (as more particularly outlined below).

[2] The Applicants submit that the Plan represents the culmination of the Applicants’
restructuring efforts and allows for the resolution of these CCAA Proceedings. The Monitor and
the majority of the Affected Creditors are supportive of the Plan and if sanctioned and
implemented, the Plan will provide a path forward for Lydian Canada and Lydian UK as part of
a privatized Restructured Lydian Group (as defined in the Plan) and ultimately lead to the
termination of these CCAA Proceedings.

[3] Shortly after the conclusion of the hearing on June 29, 2020, which was conducted by
Zoom, | granted the motion with reasons to follow.

[4] The facts with respect to this motion are more fully set out in the Affidavit of Edward A.
Sellers sworn June 24, 2020 (the “Sellers Sanction Affidavit”), the Affidavit of Edward A.
Sellers sworn June 15, 2020 (the “Sellers Meeting Affidavit”) and the Affidavit of Mark Caiger
sworn June 11, 2020 (the “BMO Affidavit”). Mr. Sellers and Mr. Caiger were not cross-
examined. Capitalized terms used herein but not otherwise defined have the meanings ascribed
to them in the Sellers Sanction Affidavit, the Sellers Meeting Affidavit, and the Plan. All
references to currency in this factum are references to United States dollars, unless otherwise
indicated.

Background

[5] The Applicants are three entities at the top of the Lydian Group. The Lydian Group owns
a development-stage gold mine in south-central Armenia through its wholly owned non-
applicant operating subsidiary Lydian Armenia. The Applicants contend that they have been
unable to access their main operating asset, the Amulsar mine, since June 2018 due to blockades
and the associated actions and inactions of the Government of Armenia (“GOA”), and as a result,
this has prevented the Applicants from completing construction of the mine and generating
revenue in the ordinary course.

[6] The Applicants further contend that the effects of the blockades, amongst other factors,
caused the Applicants to seek protection under the Companies’ Creditors Arrangement Act,
R.S.C. 1985, c. C-36 (the “CCAA”). An Initial Order was granted on December 23, 2019.
Alvarez & Marsal Canada Inc. was appointed as Monitor.
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[7] In the two years since the blockades began, the Applicants contend that they have used
their best efforts to resolve the factors that led to their insolvency, including engaging in
negotiations with the GOA, defending their commercial rights and commencing legal
proceedings in Armenia to attempt to remove the blockades but these efforts have yet to result in
the Applicants re-gaining access to the Amulsar site.

[8] In early 2018, the Applicants retained BMO to canvass the market for potential
refinancing or sale options. BMO has conducted multiple rounds of a sales process to market the
Lydian Group’s mining assets. BMO also ran a process to solicit interest in financing the
Applicants’ potential Treaty Arbitration. These efforts have not yet resulted in a transaction
capable of satisfying the claims of the Applicants’ secured lenders.

[9] Since the blockades began, the Senior Lenders have been funding the Applicants’ efforts
to find a solution to the situation caused by the blockades. The Senior Lenders provided
additional financial support to the Lydian Group totalling in excess of $43 million.

[10] As of March 31, 2020, the Lydian Group owed its secured lenders more than $406.8
million.

[11] According to the Applicants, the secured lenders are no longer willing to support the
Applicants’ efforts to monetize their assets. The Equipment Financiers CAT and ING have taken
enforcement steps and Ameriabank has issued preliminary notice of enforcement.

[12]  Further, the Applicants point out that the liquidity made available to the Applicants since
April 30, 2020 has been conditioned on the Applicants: (i) proposing a restructuring that would
be equivalent to the Senior Lenders enforcing their security over the shares of Lydian Canada;
and (ii) meeting a deadline to exit the CCAA Proceedings imposed by a majority of the
Applicants’ Senior Lenders, or further enforcement steps would be taken.

[13] The Applicants submit that the Plan represents the most efficient mechanism to effect an
orderly transition of the Lydian Group’s affairs. The Applicants contend that the Plan minimizes
adverse collateral impacts on Lydian Armenia, provides for winding down the proceedings
before this court and the Jersey Court and avoids uncoordinated enforcement steps being taken
on the Lydian Group’s property to the detriment of the Lydian Group’s stakeholders generally.

The Plan

[14] The Plan recognizes and continues the priority position of the Senior Lenders in the
Restructured Lydian Group. The Senior Lenders make up the only class eligible to vote on the
Plan and receive a distribution thereunder.

[15] According to the Applicants, secured creditors and unsecured creditors with claims at or
below Restructured Lydian will continue to maintain their claims in the Restructured Lydian
Group, including Lydian Armenia, with the same priority as they previously had, ranking behind
the Senior Lenders. Stakeholders with claims at the Lydian International level will continue to
have their claims on the Plan Implementation Date, which are intended to be addressed through
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the proposed J&E Process in Jersey. Equity claims and unsecured claims against Lydian
International will not be assumed by Restructured Lydian as part of the Plan.

[16] The purpose of the Plan is to (a) implement a corporate and financial restructuring of the
Applicants, (b) provide for the assignment or settlement of all intercompany debts owing to the
Applicants prior to the Effective Time to, among other things, minimize adverse tax
consequences to Lydian Armenia and its stakeholders, (c) provide for the equivalent of an
assignment of substantially all of the assets of Lydian International to an entity owned and
controlled by the Senior Lenders (“SL Newco”), through an amalgamation of Lydian Canada
with SL Newco resulting in a new entity (“Restructured Lydian’), and (d) provide a release of all
of the existing indebtedness and obligations owing by Lydian International to the Senior
Lenders. The Plan will result in the privatization of the Lydian Group to continue as the
Restructured Lydian Group.

[17] The steps involved in the Plan’s execution are described in detailed in paragraphs 71 to
74 of the Sellers Meeting Affidavit.

[18] The Plan provides for certain releases. The releases are more fully described in the
Sellers Meeting Affidavit at paragraph 83.

[19] Mr. Sellers in the Sellers Sanction Affidavit at para. 16 states that the releases were
critical components of the negotiations and decision-making process for the D&Os and Senior
Lenders in obtaining support for the Plan and resolving these CCAA Proceedings for the benefit
of the Restructured Lydian Group, including Lydian Armenia, and all of its stakeholders.

[20] Mr. Sellers further states that the Released Parties made significant contributions to the
Applicants’ restructuring, both prior to and throughout these CCAA Proceedings, which resulted
directly in the preservation of the Lydian Group’s business, provided numerous opportunities for
the Applicants to seek to monetize their assets for the benefit of stakeholders generally and led to
the successful negotiation of the Plan for the benefit of the Restructured Lydian Group.

[21] The Plan provides for a Plan Implementation Date on or prior to June 30, 2020. The
majority of the Applicants’ Senior Lenders have agreed to fund the costs associated with
implementing the Plan and termination of the CCAA Proceedings and the J&E Process in Jersey,
through the DIP Exit Facility Amendment, which will make a DIP Exit Credit Facility available
to the Applicants totalling an estimated additional $1.866 million.

[22] The test that a debtor company must satisfy in seeking the Court’s approval for a plan of
compromise or arrangement under the CCAA is well established:

a) there must be strict compliance with all statutory requirements;

b) all materials filed and procedures carried out must be examined to
determine if anything has been done or purported to be done which is not
authorized by the CCAA and prior Orders of the Court in the CCAA
proceedings; and
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the plan must be fair and reasonable.

[23] The issues for determination on this motion are whether:

a)
b)

c)

d)
e)
f)

the Plan is fair and reasonable and should be sanctioned,;
the releases contemplated by the Plan are appropriate;

the increase to the DIP Charge to capture the amounts to be advanced
under the DIP Exit Credit Facilities is appropriate;

the Stay Period should be extended;
the unredacted Sellers Sanction Affidavit should be sealed; and

the Monitor’s activities, as detailed in the Fifth Report, Sixth Report and
Seventh Report, should be approved and the fees of Monitor and its
counsel through to June 23, 2020 should be approved.

LAW AND ANALYSIS

Approval of the Plan

[24] To determine whether there has been strict compliance with all statutory requirements,
the court considers factors such as whether: (a) the applicant meets the definition of a “debtor
company” under section 2 of the CCAA,; (b) the applicant has total claims against it in excess of
C$5 million; (c) the notice calling the creditors” meeting was sent in accordance with the order of
the court; (d) the creditors were properly classified; (e) the meeting of creditors was properly
constituted; (f) the voting was properly carried out; and (g) the plan was approved by the

requisite majority.

[25] The Applicants submit that they have complied with the procedural requirements of the
CCAA, the Initial Order, the Amended and Restated Initial Order, the Meeting Order and all

other Orders granted by this Court during these CCAA Proceedings. In particular:

a)

b)

at the time the Initial Order was granted, the Applicants were found to be
“debtor companies” to which the CCAA applied and that the Applicants’
liabilities exceeded the C$5 million threshold amount under the CCAA;

the classification of the Applicants’ Senior Lenders into one voting class
(namely, the Affected Creditors class) was approved pursuant to the
Meeting Order. This classification was not opposed at the hearing to
approve the Meeting, nor was the Meeting Order appealed; the Applicants
properly effected notice in accordance with the Meeting Order prior to the
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Meeting. In addition, the Applicants issued a press release on June 15,
2020 announcing their intention to seek an Order of the Court to file the
Plan and call, hold and conduct a meeting of the Senior Lenders;

c) the Meeting was properly constituted and the voting on the Plan was
carried out in accordance with the Meeting Order; and

d) the Plan was approved by the Required Majority.

[26] Sections 6(3), 6(5) and 6(6) of the CCAA provide that the Court may not sanction a plan
unless the plan contains certain specified provisions concerning Crown claims, employee claims
and pension claims. The Applicants’ submit that these provisions of the CCAA are satisfied by
the Plan. Crown claims and employee claims are treated by the Plan as Unaffected Claims,
meaning that such claims, if any, are not compromised or otherwise affected. The Applicants do
not maintain any pension plans, and thus section 6(6) of the CCAA does not apply. In
compliance with s. 6(8) of the CCAA, the Plan does not provide for any recovery to equity
holders.

[27] | accept the foregoing submissions. | am satisfied that the statutory prerequisites to
approval of the Plan have been satisfied, and that there has been strict compliance with all
statutory requirements.

[28] The Applicants submit that no unauthorized steps have been taken in these CCAA
Proceedings and throughout the entirety of these CCAA Proceedings, they have kept this Court
and Monitor appraised of all material aspects of the Applicants’ conduct, activities, and key
issues they have worked to resolve. | accept this submission.

[29] The Applicants’ submit that when considering whether a plan of compromise and
arrangement is fair and reasonable, the court should consider the relative degree of prejudice that
would flow from granting or refusing to grant the relief sought. Courts should also consider
whether the proposed plan represents a reasonable and fair balancing of interests, in light of the
other commercial alternatives available (see: Re Canadian Airlines Corp, 2000 ABQB 442 at
paras. 3, 94, 96, and 137 — 138; and Re Canwest Global Communications Corp, 2010 ONSC
42009).

[30] The CCAA permits the filing of a Plan by an Applicant to its secured creditors. The
Applicants’ submit the fact that unsecured creditors may receive no recovery under a proposed
plan of arrangement does not, of itself, negate the fairness and reasonableness of a plan of
arrangement (Anvil Range Mining Corp. (Re), 2002 CanLIl 42003 (ONCA); and 1078385
Ontario Ltd., (Re), 2004 CanLlIl 55041 (ONCA) at paras 30-31 (CanLll), affirming 2004 CanLlI
66329 (ONSC)).

[31] The Plan was presented to the Senior Lenders, who are the Applicants’ only secured
creditors and they voted on the Plan as a single class. The Senior Lenders voted in favour of the
Plan by the Required Majority. The value of the claims of Orion and Osisko, who voted in
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favour of the Plan comprise 77.8% of the total value of the Affected Creditors who were present
and voting.

[32] RCEF, a secured lender and 32% shareholder, did not vote in favour of the Plan. RCF has
advised that it “does not intend at this time to propose or fund an alternative to the Plan, and in
the absence of such an alternative we expect that the Court will have no choice but to issue the
Sanction and Implementation Order.”

[33] | have been advised that an issue as between the Senior Lenders and ING has been
resolved and for greater certainty this Plan does not compromise any claim that ING may have in
respect of proceeds from a successfully-asserted arbitration claim. In addition, the Senior
Lenders have agreed that, after payment of all claims of the Senior Lenders to proceeds from a
successfully-asserted arbitration claim whether on account of: (i) claims of the Senior Lenders
prior to the Plan Implementation Date; or (ii) further advances made by the Senior Lenders (or
their affiliates) after the Plan Implementation Date, (whether such further advances are made as
equity, secured debt or unsecured debt), the proceeds will be paid to Lydian Armenia in an
amount sufficient and to be used to pay ING’s claims against Lydian Armenia prior to any
further monies being returned to equity holders.

[34] The Applicants submit that the structure and the nature of the releases in the Plan
recognizes and continues the priority position of the Senior Lenders. Secured creditors and
unsecured creditors with claims at or below Restructured Lydian will continue to maintain their
claims in the Restructured Lydian Group, including Lydian Armenia, with the same priority as
they previously had, ranking behind the Senior Lenders.

[35] The Applicants state that they have considered and believe the Plan is the best available
outcome for the Applicants, and the interests of the stakeholders generally in the Lydian Group.

[36] As noted in the BMO Affidavit, despite multiple rounds of the SISP and the Treaty
Arbitration financing solicitation process, the Applicants submit that no transaction which would
satisfy the Lydian Group’s secured obligations is currently available to the Applicants.

[37] The Applicants submit that the monetization of Treaty Arbitration is also not open to the
Applicants at this time, and if initiated would require an extended period to litigate and
significant additional financial resources.

[38] The Applicants submit that for the purposes of valuing an estate at a plan sanction
hearing, the “value has to be determined on a current basis. [...] It is inappropriate to value the
assets on a speculative or (remote) possibility basis.” A relevant consideration in this analysis is
the scope and extent of previous sale or capital raising efforts undertaken by the company and
any financial advisors. In support of this submission, the Applicants reference: Anvil Range
Mining Corp. (Re), 2002 CanLlIl 42003 (ONCA), para 36 (CanLll); Philip Services Corp., Re,
1999 CanLIl 15012 (ONSC) at para 9 (CanLl1l) 1078385 Ontario Ltd., (Re), 2004 CanLl1l 55041
(ONCA) at paras 30-31 (CanLll), affirming 1078385 Ontario Ltd. (Re), 2004 CanLIl 66329
(ONSC) (CanL.lI).
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[39] The Applicants submit that the outcome of the Plan, that being the distribution of the
Applicants’ estates to the Senior Lenders, is essentially identical to what would be achieved with
any other options available in the circumstances. Without the Plan, the Senior Lenders could (a)
privatize the Applicants’ assets through the enforcement of share pledges and other security, or
(b) could credit bid their debt to acquire the shares or assets; or (c) enforce their secured
positions following the Applicants filing for bankruptcy, administration, or liquidation
proceedings across multiple jurisdictions. In each scenario (as with the Plan), the Applicants’
assets are transitioned to the Senior Lenders.

[40] The foregoing submissions were not challenged.

[41] The Monitor supports the Plan. As noted in the Monitor’s Seventh Report, “it is the
Monitor’s view that the Plan represents a better path forward than any other alternative that is
available to the Applicants and is fair and reasonable.”

[42] | am aware that concerns with respect to the fairness of the Plan have been raised by
numerous shareholders of Lydian International and oral submissions were made by John
LeRoux, Hasan Ciftehan, Mehmet Ali Ekingen and Atilla Bozkay.

[43] In addition, a number of emails were sent directly to the court, which were forwarded to
counsel to the Monitor. In addition, certain emails were sent to the Monitor. None of the emails
were in a proper evidentiary form.

[44] The concerns of the shareholders included criminal complaints of activities in Armenia,
the content of certain press releases and the impact of the COVID-19 pandemic. Some
shareholders requested a delay of three months in these proceedings.

[45] As previously noted, equity claims and unsecured claims against Lydian International
will not be assumed by Restructured Lydian as part of the Plan. Simply put, the shareholders of
Lydian International will not receive any compensation for their shareholdings. This is a
reflection of the insolvency of the Applicants and the priority position afforded to shareholders
by the CCAA.

[46] | recognize that the shareholders” monetary loss will be crystalized if the Plan is
sanctioned. However, a monetary loss resulting from the ownership, purchase or sale of their
equity interest is an “equity claim” as defined in s. 2(1) of the CCAA. This definition is
significant as s. 6(8) of the CCAA provides:

6(8) Payment — equity claims — No compromise or arrangement that provides
for the payment of an equity claim is to be sanctioned by the court unless it
provides that all claims that are not equity claims are to be paid in full before the
equity claim is to be paid.

[47] The Plan does not provide for payment in full of claims that are not equity claims.
Consequently, equity claimants are not in the position to receive any compensation.
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[48] The economic reality facing the shareholders existed prior to the COVID-19 pandemic.
The Applicants were insolvent when they filed these proceedings on December 23, 2019. The
financial situation facing the Applicants has not improved since the filing. In fact, it has declined.
The mine is not operating with the obvious result that it is not generating revenues and interest
continues to accrue on the secured debt. The fact that shareholders will receive no compensation
is unfortunate but is a reflection of reality which does not preclude a finding that the Plan is fair
and reasonable for the purposes of this motion.

[49] The Senior Lenders have voted in sufficient numbers in favour of the Plan. | am satisfied
that there are no viable alternatives, and, in my view, it is not feasible to further delay these
proceedings.

[50] Section 6.6 of the Plan provides for full and final releases in favour of the Released
Parties, who consist of (a) the Applicants, their employees, agents and advisors (including
counsel) and each of the members of the Existing Lydian Group’s current and former directors
and officers; (b) the Monitor and its counsel; and (c) the Senior Lenders and each of their
respective affiliates, affiliated funds, their directors, officers, employees, agents and advisors
(including counsel) (collectively, the “Ancillary Releases™). A chart setting out the impact of the
releases is attached as Schedule “A” to these reasons.

[51] The Applicants submit that the releases apply to the extent permitted by law and
expressly do not apply to, among other things:

a) Lydian Canada’s, Lydian UK’s or the Senior Lenders’ obligations under
the Plan or incorporated into the Plan;

b) obligations of any Existing Lydian Group member other than Lydian
International under the Credit Agreement and Stream Agreement, and any
agreements entered into relating to the foregoing, from and after the Plan
Implementation Date;

c) any claims arising from the willful misconduct or gross negligence of any
applicable Released Party; and

d) any Director from any Director Claim that is not permitted to be released
pursuant to section 5.1(2) of the CCAA.

[52] Unsecured creditors’ claims, other than the Ancillary Releases in favour of the Directors,
are not compromised or released and remain in the Restructured Lydian Group.

[53] The Applicants submit that it is accepted that there is jurisdiction to sanction plans
containing releases if the release was negotiated in favour of a third party as part of the
“compromise” or ‘“arrangement” where the release reasonably relates to the proposed
restructuring and is not overly broad. There must be a reasonable connection between the third-
party claim being compromised in the plan and the restructuring achieved by the plan to warrant
inclusion of the third-party release in the plan (see: Re Canadian Airlines Corp, 2000 ABQB 442
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at para 92 (CanLIl) CCAA at s. 5(1); Re Metcalfe & Mansfield Alternative Investments Il Corp.,
2008 ONCA 587 at paras 61 and 70 (CanLll); Re Canwest Global Communications Corp, 2010
ONSC 4209 at para 28-30 (CanLll); and Re Kitchener Frame Ltd, 2012 ONSC 234 at paras 85-
88 (CanL.ll).

[54] The Applicants submit that in considering whether to approve releases in favour of third
parties, courts will consider the particular circumstances of the case and the objectives of the
CCAA. While no single factor will be determinative, the courts have considered the following
factors:

a) Whether the parties to be released from claims were necessary and
essential to the restructuring of the debtor;

b) Whether the claims to be released were rationally connected to the
purpose of the plan and necessary for it;

c) Whether the plan could succeed without the releases;
d) Whether the parties being released were contributing to the plan; and

e) Whether the release benefitted the debtors as well as the creditors
generally.

[55] The Applicants submit that the releases were critical components of the decision-making
process for the Applicants’ directors and officers and Senior Lenders’ participation in these
CCAA Proceedings in proposing the Plan and the Applicants submit that they would not have
brought forward the Plan absent the inclusion of the releases.

[56] The Applicants also submit that the support of the Senior Lenders is essential to the
Plan’s viability. Without such support, which is conditional on the releases, the Plan would not
succeed.

[57] The Applicants submit that the Released Parties made significant contributions to the
Applicants’ restructuring, both prior to and throughout these CCAA Proceedings. The extensive
efforts of the Applicants’ directors and officers and the Senior Lenders and Monitor resulted in
the negotiation of the Plan, which forms the foundation for the completion of these CCAA
Proceedings. The Senior Lenders financial contributions through forbearances, additional
advances and DIP and Exit Financing were instrumental.

[58] The Applicants also submit that the releases are an integral part of the CCAA Plan which
provides an orderly and effective alternative to uncoordinated and disruptive secured lender
enforcement proceedings. The Plan permits unsecured creditors future potential recovery in the
Restructured Lydian Group, which may not exist in bankruptcy (Re Metcalfe &Mansfield
Alternative Investments Il Corp., 2008 ONCA 587 at paras 71 (CanLll); and Re Kitchener Frame
Ltd, 2012 ONSC 234 at paras 80-82 (CanLll).
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[59] The Applicants submit that this Court has exercised its authority to grant similar releases,
including in circumstances where the released claims included claims of parties who did not vote
on the plan and were not eligible to receive distributions (Target Canada Co. et al. (2 June
2016), Toronto CV-15-10832-00CL (Ont. Sup. Ct. [Comm. List]) Sanction and Vesting Order at
Schedule “B” art. 7 (Monitor’s website); Rubicon Minerals Corporation et al. (8 December
2016), Toronto CV-16-11566-00CL (Ont. Sup. Ct. [Comm. List]) Sanction Order at Schedule
“A” art. 7 (Monitor’s website); and Nortel Networks Corporation et al. (30 November 2016),
Toronto 09-CL-7950 (Ont. Sup. Ct. [Comm. List]) Plan of Compromise and Arrangement at art.
7 (Monitor’s website)).

[60] Full disclosure of the releases was made in (a) the draft Plan that was circulated to the
Service List and filed with this Court as part of the Applicants’ Motion Record (returnable June
18, 2020); and (b) the Plan attached to the Meeting Order. The Applicants also issued the Press
Releases. This notification process ensured that the Applicants’ stakeholders had notice of the
nature and effect of the Plan and releases.

[61] The foregoing submissions with respect to the releases were not challenged.

[62] In my view, each of the Released Parties has made a contribution to the development of
the Plan. In arriving at this determination, | have taken into account the activities of the
Released Parties as described in the Reports of the court-appointed Monitor. | am satisfied that it
is appropriate for the Plan to include the releases in favour of the Released Parties.

[63] The development of this Plan has been challenging and as the Monitor has stated, “the
Plan represents a better path forward than any other alternative that is available to the Applicants
and is fair and reasonable”.

[64] I accept this assessment and find that the Plan is fair and reasonable in the circumstances.

DIP Charge

[65] The terms of the DIP Exit Facility Amendment are described in the Sellers Sanction
Affidavit. The DIP Exit Facility Amendment provides for exit financing totalling $1.866 million
to assist in implementing the Plan and taking the necessary ancillary steps to terminate the
CCAA Proceedings and support the J&E Process.

[66] This Court has the jurisdiction to authorize funding in the context of a CCAA
restructuring pursuant to s. 11.2(1) and 11.2(2) of the CCAA. In considering whether to approve
DIP financing, the Court is to consider the non-exhaustive list of factors set out in s. 11.2(4) of
the CCAA. These same provisions of the CCAA provide this Court with the authority to approve
amendments to a DIP agreement and secure all obligations arising from the amended DIP loans
with an increased DIP charge.

[67] The Applicants submit that, based on the following, the DIP Amendment should be
approved and the increase to the DIP Facility should be secured by the DIP Charge:
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a) the DIP Exit Credit Facility is necessary to enable the Applicants to
implement the Plan;
b) the Monitor is supportive of the DIP Exit Facility Amendment;

c) the DIP Exit Facility Amendment is not anticipated to give rise to any
material financial prejudice; and

d) the DIP Lenders are the majority of Senior Lenders.

[68] | am satisfied that the requested relief in respect to the DIP Amendment is reasonably
necessary and appropriate in the circumstances.

Sealing Request

[69] The Applicants seek to seal the unredacted Sellers Sanction Affidavit on the basis that the
redacted portions of the Sellers Sanction Affidavit contain commercially sensitive information,
the disclosure of which could be harmful to stakeholders.

[70] The redactions currently being sought are consistent with previous Orders in these CCAA
Proceedings. In my view, the documents in question contain sensitive commercial information.
Having considered the principles set out in Sierra Club of Canada v. Canada (Minister of
Finance), 2002 Sec. 41 at para. 53 | am satisfied that the request for a sealing order is
appropriate and is granted.

Stay Period

[71]  On the Plan Implementation Date, the CCAA Proceedings with respect to Lydian UK and
Lydian Canada will be terminated, such that Lydian International will be the only remaining
Applicant in the CCAA Proceedings. The Applicants are requesting an extension of the Stay
Period for Lydian International until and including the earlier of (i) the issuance of the Monitor’s
CCAA Termination Certificate and (ii) December 21, 2020 to enable the remaining Applicant
and the Monitor to take the steps necessary to implement the Plan and terminate the CCAA
Proceedings and initiate the J&E Process. The Applicants are also requesting an extension of the
Stay Period for the Non-Applicant Stay Parties (other than Lydian US) until and including the
earlier of the issuance of the Monitor’s Plan Implementation Certificate.

[72] | am satisfied that the Applicants in requesting the extension of the Stay Period have
demonstrated that circumstances exist that make the order appropriate; and that they have acted
and are acting in good faith and with due diligence such that the request is appropriate.

Approval of Monitor’s Activities

[73] The Applicants are seeking an order approving the Monitor’s activities to date, as
detailed in the Fifth Report, Sixth Report and the Seventh Report (collectively, the “Reports”).
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This Court has already approved the activities of the Monitor that were detailed in its previous
reports. There was no opposition to the request.

[74] | am satisfied that the Reports and the activities described therein should be approved.
The Reports were prepared in a manner consistent with the Monitor’s duties and the provisions
of the CCAA and in compliance with the Initial Order. The Reports are approved in accordance
with the language provided in the draft order.

Approval of Monitor’s Fees

[75] The Applicants further seek approval of the fees and disbursements of (i) the Monitor for
the period April 14, 2020 to June 23, 2020, inclusive, and (ii) counsel to the Monitor for the
period April 16, 2020 to June 23, 2020. The Applicants have reviewed the fees of the Monitor
and its counsel and support the payment of the same.

[76] | am satisfied that the fee requests are appropriate in the circumstances and they are
approved.

DISPOSITION

[77] The Applicants’ motion is granted. The Plan is sanctioned and approved. The ancillary
relief referenced in the motion is also granted and an Order reflecting the foregoing has been
signed.

Chief Justice Geoffrey B. Morawetz
Date: July 10, 2020
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SCHEDULE “A”

Lydian International Limited et al.

Impact of the Releases Described in s. 6.6 of the Plan

Lydian Jersey

Type of Claim

Treatment

Plan Reference

Senior Lender Claims
Held by RCF, Orion and Osisko

Released

Section 6.3(n)

Unsecured Guarantee of
Equipment Lessors
ING, CAT, Ameriabank

Not Released. Addressed in the
J&E Process in Jersey

Section 6.6 (carve-out (E))

Other Unsecured Claims
Includes Maverix Metals claim
against Lydian Jersey

Not Released. Addressed in the
J&E Process in Jersey.

Section 6.6 (carve-out (E))

Equity Claims
Held by RCF, Orion, and public
Shareholders

Not Released. Addressed in the
J&E Process in Jersey.

Section 3.5

D&O Claims
Claims against the Directors and
their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (i)

Claims against Monitor
Claims against the Monitor, and
Monitor’s legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (i)

Claims against Senior Lenders
Claims against the Senior Lenders
and their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii)

Intercompany Claims

Claims by Lydian Jersey against
Lydian Canada and other
subsidiaries

Assigned to Lydian Canada

Section 6.3(h)

Priority Claims

Admin Charge, DIP Lender’s
Charge, Transaction Charge, D&O
Charge

Transaction Charge and D&O
Charge to be terminated on Plan
Implementation Date

Admin Charge and DIP Lender’s
Charge to be terminated on CCAA

Termination Date

Section 5.2(i)

Lydian Canada

Type of Claim

Treatment

Plan Reference

Senior Lender Claims
Held by RCF, Orion and Osisko

Not Released

Section 6.6

Unsecured Claims of Equipment
Lessors?
ING, CAT, Ameriabank

Not Released

Section 6.6 (carve-out (E))

Other Unsecured Claims

Not Released

Section 6.6 (carve-out (E))

Equity Claims
Shareholdings of Lydian Jerseyin
Lydian Canada

Not Released (but subject to
amalgamation with SL Newco)

Section 3.5

D&O Claims
Claims against the Directors and
their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii)

! This includes contractual rights as outlined in the Waiver and Consent Agreement between Lydian Jersey, Lydian Canada,

Lydian UK and Lydian Armenia dated November 26, 2018 (the “Waiver”).
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Claims against Monitor
Claims against the Monitor, and
Monitor’s legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii)

Claims against Senior Lenders
Claims against the Senior Lenders
and their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii)

Priority Claims

Admin Charge, DIP Lender’s
Charge, Transaction Charge, D&O
Charge

Transaction Charge and D&O
Charge to be terminated on Plan
Implementation Date

Admin Charge and DIP Lender’s
Charge to be terminated on CCAA
Termination Date

Section 5.2(i)

Lydian UK

Type of Claim

Treatment

Plan Reference

Senior Lender Claims
Held by RCF, Orion and Osisko

Not Released

Section 6.6

Unsecured Claims of Equipment
Lessors
ING, CAT, Ameriabank?

Not Released

Section 6.6 (carve-out (E))

Other Unsecured Claims

Not Released

Section 6.6 (carve-out (E))

Claims against the Directors and
their legal counsel

the CCAA)

Equity Claims Not Released Section 3.5
Shareholdings of Lydian Canada in

Lydian UK

D&O Claims Released (subject to s. 5.1(2) of Section 6.6(i) and (ii)

Claims against Monitor
Claims against the Monitor, and
Monitor’s legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(7) and (ii)

Claims against Senior Lenders
Claims against the Senior Lenders
and their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii)

Priority Claims

Admin Charge, DIP Lender’s
Charge, Transaction Charge, D&O
Charge

Transaction Charge and D&O
Charge to be terminated on Plan
Implementation Date

Admin Charge and DIP Lender’s
Charge to be terminated on CCAA
Termination Date

Section 5.2(i)

2This includes the contractual rights outlined in the Waiver.
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11910728 Canada Inc. (“DirectorCo”)

Type of Claim

Treatment

Plan Reference

Senior Lender Claims
Held by RCF, Orion and Osisko

Not Released

Section 6.6

Unsecured Claims

Not Released

Section 6.6 (carve-out (E))

Equity Claims
Shareholdings of Lydian Canada in
DirectorCo

Not Released

Section 3.5

D&O Claims
Claims against the Directors and
their legal cousnel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii) of the
Plan

Claims against Monitor
Claims against the Monitor, and
Monitor’s legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii)

Claims against Senior Lenders
Claims against the Senior Lenders
and their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (i)

Lydian International Holdings Limited, Lydian Resources Armenia Limited, and

Lydian Resources Kosovo Limited

Includes claim of Maverix Metals in
shares of Lydian Resources
Armenia Limited, which is
subordinated to claims of Senior
Lenders

Type of Claim Treatment Plan Reference
Senior Lender Claims Not Released Section 6.6
Held by RCF, Orion and Osisko
Other Secured Claims Not Released Section 6.6

Unsecured Claims

Includes Maverix Metals claim
against Lydian International
Holdings Limited

Not Released

Section 6.6 (carve-out (E))

Equity Claims

Shareholdings of Lydian UK in
Lydian International Holdings
Limited, and shareholdings of
Lydian International Holdings
Limited in Lydian Resources
Armenia (“BVI”) and Lydian
Resources Kosovo Limited

Includes Maverix Metals’ share
pledge in BVI

Not Released

Section 6.6 (carve-out (E))

D&O Claims
Claims against the Directors and
their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii) of the
Plan

Claims against Monitor
Claims against the Monitor, and
Monitor’s legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii)

Claims against Senior Lenders
Claims against the Senior Lenders
and their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (i)
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Lydian Armenia

Type of Claim

Treatment

Plan Reference

Senior Lender Claims
Held by RCF, Orion and Osisko

Not Released

Section 6.6

Equipment Lessor Secured
Claims

ING, CAT and Ameriabank (to the
extent secured by their collateral)

Not Released

Section 6.6 (carve-out (E))

Equipment Lessor Unsecured
Claims

ING, CAT and Ameriabank
(unsecured deficiency claims)

Not Released

Section 6.6 (carve-out (E))

Other Unsecured Claims
e.g. Trade creditors

Not Released

Section 6.6 (carve-out (E))

Equity Claims

Shareholdings held by BVI /
DirectorCo (as sole shareholder
representative of BVI

Not Released

Section 3.5

D&O Claims
Claims against the Directors

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6 (i) and (ii)

Claims against Monitor
Claims against the Monitor, and
Monitor’s legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii)

Claims against Senior Lenders
Claims against the Senior Lenders
and their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (i)

Lydian US Lydian Zoloto, Lydian Resources Georgia Limited (“Lydian Georgia”) and Georgian

Resource Company LLC (“Lydian GRC”, and collectively with Lydian US, Lydian Zoloto and
, the “Released Guarantors” under the Plan)

Lydian Georgi
Type of Claim

Treatment

Plan Reference

Senior Lender Claims
Held by RCF, Orion and Osisko

Released

Section 6.3(n)

Unsecured Claims

Not Released

Section 6.6

Equity Claims
(a) Shareholdings of Lydian
Jersey in Lydian US,
Lydian Georgia and Lydian
Zoloto; and
(b) Shareholdings of Lydian
Georgia in Lydian GRC

(2) Not Released. Per s. 6.4
of the Plan, Lydian US
and Lydian Zoloto to be
wound-up and dissolved
pursuant to the laws of
Colorado and Armenia,
respectively.

(b) Lydian Georgia shares
held by Lydian Jersey to
be transferred to Lydian
Georgia Purchaser on
Plan Implementation
Date.

(b) Shares of Lydian GRC held by
Lydian Georgia not released. See
note re: Lydian Georgia above.

Section 3.5 and section 6.4

D&O Claims,
Claims against the Directors and
their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (i)
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Claims against Monitor
Claims against the Monitor, and
Monitor’s legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii)

Claims against Senior Lenders
Claims against the Senior Lenders
and their legal counsel

Released (subject to s. 5.1(2) of
the CCAA)

Section 6.6(i) and (ii)
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Metcal fe & Mansfield Alternative Investnments Il Corp. (Re)

92 O.R (3d) 513

Court of Appeal for Ontario,
Laskin, Cronk and Blair JJ. A
August 18, 2008

Debtor and creditor -- Conpanies' Creditors Arrangenent Act
-- Conpanies' Creditors Arrangenent Act permtting inclusion of
third-party releases in plan of conprom se or arrangenent to be
sanctioned by court where those rel eases are reasonably
connected to proposed restructuring -- Conpanies' Creditors
Arrangenment Act, R S.C. 1985, c. C 36.

In response to a liquidity crisis which threatened the
Canadi an market in Asset Backed Conmmercial Paper ("ABCP'), a
creditor-initiated Plan of Conprom se and Arrangenent was
crafted. The Plan called for the release of third parties from
any liability associated with ABCP, including, with certain
narrow exceptions, liability for clainms relating to fraud. The
"double majority" required by s. 6 of the Conpanies
Creditors Arrangenent Act ("CCAA') approved the Plan. The
respondents sought court approval of the Plan under s. 6 of the
CCAA. The application judge nmade the follow ng findings: (a)
the parties to be rel eased were necessary and essential to the
restructuring; (b) the clains to be rel eased were rationally
related to the purpose of the Plan and necessary for it; (c)
the Pl an could not succeed w thout the rel eases; (d) the
parties who were to have clains against themrel eased were
contributing in a tangible and realistic way to the Plan; and
(e) the Plan woul d benefit not only the debtor conpanies but
credi tor notehol ders generally. The application judge
sanctioned the Plan. The appellants were hol ders of ABCP notes
who opposed the Plan. On appeal, they argued that the CCAA does
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not permt a release of clains against third parties and that
the rel eases constitute an unconstitutional confiscation of
private property that is within the exclusive domain of the
provi nces under s. 92 of the Constitution Act, 1867.

Hel d, the appeal should be dism ssed.

On a proper interpretation, the CCAA permts the inclusion of
third-party releases in a plan of conprom se or arrangenent to
be sanctioned by the court where those rel eases are reasonably
connected to the proposed restructuring. That conclusion is
supported by (a) the open-ended, flexible character of the CCAA
itself; (b) the broad nature of the term "conprom se or
arrangenent” as used in the CCAA; and (c) the express statutory
effect of the "double nmajority” vote and court sanction which
render the plan binding on all creditors, including those
unw I ling to accept certain portions of it. The first of these
signals a flexible approach to the application of the CCAA in
new and evolving situations, an active judicial role inits
application and interpretation, and a |iberal approach to
interpretation. The second provides the entre to negotiations
between the parties [page514] affected in the restructuring and
furnishes themwith the ability to apply the broad scope of
their ingenuity to fashioning the proposal. The latter afford
necessary protection to unwilling creditors who may be deprived
of certain of their civil and property rights as a result of
t he process.

VWhile the principle that |egislation nust not be construed so
as to interfere wwth or prejudice established contractual or
proprietary rights -- including the right to bring an action --
in the absence of a clear indication of |legislative intention
to that effect is an inportant one, Parlianment's intention to
clothe the court with authority to consider and sanction a plan
that contains third-party releases is expressed with sufficient
clarity in the "conprom se or arrangenent” |anguage of the CCAA
coupled with the statutory voting and sancti oni ng nechani sm
maki ng the provisions of the plan binding on all creditors.
This is not a situation of inperm ssible "gap-filling" in the
case of legislation severely affecting property rights; it is a
guestion of finding nmeaning in the |anguage of the Act itself.
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Interpreting the CCAA as permtting the inclusion of third-
party releases in a plan of conprom se or arrangenent is not
unconstitutional under the division-of-powers doctrine and does
not contravene the rules of public order pursuant to the Cvil
Code of Quebec. The CCAA is valid federal |egislation under the
federal insolvency power, and the power to sanction a plan of
conprom se or arrangenent that contains third-party releases is
enbedded in the wording of the CCAA. The fact that this may
interfere with a claimant's right to pursue a civil action or
trunp Quebec rules of public order is constitutionally
immaterial. To the extent that the provisions of the CCAA are
i nconsistent with provincial |egislation, the federal
| egi sl ation is paranount.

The application judge's findings of fact were supported by

the evidence. H s conclusion that the benefits of the Plan to
the creditors as a whole and to the debtor conpani es outwei ghed
t he negative aspects of conpelling the unwilling appellants to
execute the rel eases was reasonabl e.

Cases referred to

Steinberg Inc. ¢c. Mchaud, [1993] J.Q no 1076, 42 C.B.R (5th)
1, 1993 Carswel | Que 229, 1993 Carswel | Que 2055, [1993] R J.Q
1684, J.E. 93-1227, 55 QA C. 297, 55 QA C 298, 41 A CWS.
(3d) 317 (C.A), not folld

Canadi an Airlines Corp. (Re), [2000] A.J. No. 771, 2000 ABQB
442, [2000] 10 WWR 269, 84 Alta. L.R (3d) 9, 265 AR 201
9 B.L.R (3d) 41, 20 CB.R (4th) 1, 98 ACWS. (3d) 334
(QB.); NBD Bank, Canada v. Dofasco Inc. (1999), 46 OR (3d)
514, [1999] O J. No. 4749, 181 D.L.R (4th) 37, 127 OAC
338, 1 B.L.R (3d) 1, 15 CB.R (4th) 67, 47 CCL.T. (2d)
213, 93 ACWS. (3d) 391 (C A); Pacific Coastal Airlines
Ltd. v. Air Canada, [2001] B.C J. No. 2580, 2001 BCSC 1721, 19
B.L.R (3d) 286, 110 ACWS. (3d) 259 (S.C.); Stelco Inc.
(Re) (2005), 78 OR (3d) 241, [2005] O J. No. 4883, 261
D.L.R (4th) 368, 204 OA C 205 11 B.L.R (4th) 185, 15
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C.B.R (5th) 307,
(Re), [2005] O J.
(3d) 623 (S.C.J.);

144 A.C.WS.

(3d) 15 (C A.);

Stel co Inc.

No. 4814, 15 C.B.R (5th) 297, 143 A C.WS.
(Re), [2006] O J. No. 1996, 210

Stelco Inc.

OAC 129, 21 CB.R (5th) 157, 148 A C WS.
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O her cases referred to

Air Canada (Re), [2004] O J. No.
C.B.R (5th) 4, 130 ACWS.
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(3d) 193 (C A);

1909, [2004] O T.C. 1169, 2

(3d) 899 (S.C.J.); Anvil Range

(1998), 7 C.B.R (4th) 51 (Ont. Gen. Div.):

Bel | ExpressVu Ltd. Partnership v. Rex, [2002]
[2002] S.C. J. No. 43, 2002 SCC 42, 212 D.L.R (4th) 1, 287

N. R 248, [2002] 5 WWR 1, J.E 2002-775,

100 B.C.L.R (3d)

113 A CWS. (3d) 52, REJB 2002-30904;
Cross Society (Re),

2 S.C R 559,

166 B.C. A C. 1,

1, 18 C.P.R (4th) 289, 93 C.R R (2d) 189,

C.B.R (4th) 299, 81 AC WS

Ready Foods Ltd. v.

[1998] O J.
(3d) 932 (Gen.
Hongkong Bank of Canada,

[ page515] Canadi an Red

No. 3306, 72 OT.C. 99, 5

Div.); Chef
[ 1990] B.C.J.

No. 2384, [1991] 2 WWR 136, 51 B.C.L.R (2d) 84, 4 C.B.R
(3d) 311, 23 A CWS. (3d) 976

Corp. (Re) (2001),

Styl e Food Services (Re),
30, 112 ACWS. (3d) 1009 (C A);
proposition de: Le Royal

Houtte et Associ s

195 (C. S.); Dylex

24 CB.R (4th) 201 (Ont.
[ 2002] O J. No. 1377, 158 O A C
Dans |'affaire de | a

et G oupe Thi bault Van
[2003] R J.Q
[2003] G S. T.C

No. 595, 31 CB. R

(3d) 106, 54 A C.WS. (3d) 504
Comi skey (1990), 1 OR (3d) 289, [1990] O J.
23 ACWS. (3d) 1192 (C A);
Enpl oyers' Liability Assurance Corp. v. Ideal

OAC 282, 1 CB.
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75 D.L.R (3d) 63,

[1998] B.C.J. No. 598, 38 B.L.R (2d) 251,

R (3d) 101,

Penfield inc.
I[te, [2003] J.Q no 9223,
2157, J.E. 2003-1566, 44 C.B.R (4th) 302,
Ltd. (Re), [1995] O J.

1 SSCR 230,

(C. A); G neplex Odeon

(Gen. Dv.); H

C.A); Country

an Corp. V.
No. 2180, 41

Pet r ol eum

[1976] S.C.J. No. 114,

14 NR 503, 26 CB. R (NS.) 84, [1977] 1
A CWS. 562; Fotini's Restaurant Corp. v. Wiite Spot Ltd.,

(3d) 256 (S.C.); CGuardian Assurance Co. (Re),
431 (C. A); Muscletech Research and Devel opnent Inc. (Re),

[2006] O J. No. 4087, 25 C.B.R (5th) 231,
A ynpia & York Devel opnents Ltd. (Re)
[1993] O J. No. 545,
(3d) 1149 (Gen. Div.); Ravel ston Corp.

(3d) 16 (S.C. J.);

(1993), 12 O R (3d) 500
(3d) 1, 38 A C.WS.

(Re), [2007] O J.

78 A.C WS

[1917] 1 Ch.

152 A.C.WS.

17 C.B.R

No. 1389, 2007 ONCA 268, 31 C.B.R (5th)
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233, 156 AAC.WS. (3d) 824, 159 AA.C WS. (3d) 541; Reference
re: Constitutional Creditors Arrangenent Act (Canada), [1934]
S.CR 659, [1934] S.C.J. No. 46, [1934] 4 D.L.R 75, 16
C.B.R 1; Reference re Tinber Regul ations, [1935] A C 184,
[1935] 2 D.L.R 1, [1935] 1 WWR 607 (P.C ), affg [1933]
S.CR 616, [1933] S.C.J. No. 53, [1934] 1 D.L.R 43;
Resurgence Asset Managenent LLC v. Canadian Airlines Corp.
[ 2000] A.J. No. 1028, 2000 ABCA 238, [2000] 10 WWR 314,
84 Alta. L.R (3d) 52, 266 AR 131, 9 B.L.R (3d) 86, 20
C.B.R (4th) 46, 99 ACWS. (3d) 533 (C. A )[Leave to appea
to S.C.C. refused [2001] S.C.C.A No. 60, 293 AR 351];
Rizzo & Rizzo Shoes Ltd. (Re) (1998), 36 OR (3d) 418
[1998] 1 S.C R 27, [1998] S.C.J. No. 2, 154 D.L.R (4th)
193, 221 NR 241, J.E. 98-201, 106 OA C 1, 50 CB. R (3d)
163, 33 C.C E L. (2d) 173, 98 CLLC 210-006; Royal Bank of
Canada v. Larue, [1928] A C. 187 (J.C.P.C); Skydone Corp. V.
Ontario, [1998] O J. No. 6548, 16 C.B.R (4th) 125 (Gen.
Div.); Society of Conposers, Authors and Misic Publishers of
Canada v. Armtage (2000), 50 OR (3d) 688, [2000] O J. No.
3993, 137 OA.C. 74, 20 CB.R (4th) 160, 100 ACWS. (3d)
530 (C.A); T&N Ltd. and O hers (No. 3) (Re), [2006] E.WH.C
1447, [2007] 1 All ER 851, [2007] 1 B.C. L.C. 563, [2006]
B.P.I1.R 1283, [2006] Lloyd's Rep. I.R 817 (Ch.)

Statutes referred to

Bankruptcy and Insolvency Act, RS C 1985, c. B-3

Busi ness Corporations Act, RS . O 1990, c. B.16, s. 182
Canada Busi ness Corporations Act, RS . C 1985, c. CG44, s. 192
[as am ]

Civil Code of Qubec, C.c.Q

Conpani es' Creditors Arrangenent Act, R S.C. 1985, c. C 36, ss.
4, 5.1 [as am], 6 [as am]

Conpani es Act 1985 (U. K ), 985, c¢. 6, s. 425

Constitution Act, 1867 (U. K ), 30 & 31 Victoria, c. 3, s. 92,
(13), (21)

W ndi ng-up and Restructuring Act, RS.C. 1985, c. W11

Authorities referred to

Di ckerson, Reed, The Interpretation and Application of Statutes
(Boston: Little, Brown and Conpany, 1975) [page516]

Houl den, L. W, and C.H Morawetz, Bankruptcy and |Insol vency Law
of Canada, 3rd ed., |ooseleaf (Scarborough, Ont.: Carswell,
1992)
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Driedger, E. A, Construction of Statutes, 2nd ed. (Toronto:
Butterworths, 1983)

Smth, Gavin, and Rachel Platts, eds., Halsbury's Laws of
Engl and, 4th ed. reissue, vol. 44(1) (London, UK :
Butterworths, 1995)

Jacskson, Georgina R, and Janis P. Sarra, "Selecting the
Judicial Tool to get the Job Done: An Exam nation of
Statutory Interpretation, Descretionary Power and | nherent
Jurisdiction in Insolvency Matters" in Sarra, Janis P., ed.,
Annual Revi ew of Insolvency Law, 2007 (Vancouver: Carswell,
2007)

Driedger, E.A., and R Sullivan, Sullivan and Driedger on the
Construction of Statutes, 4th ed. (Markham Ont.:
Butterworths, 2002)

House of Commons Debates (Hansard), (20 April 1933) at 4091
(Hon. C.H. Cahan)

APPEAL fromthe sanction order of C L. Canpbell J., [2008]
O J. No. 2265, 43 CB. R (5th) 269 (S.C. J.) under the
Conmpani es' Creditors Arrangenent Act.

See Schedule "C' -- Counsel for list of counsel.

The judgnent of the court was delivered by

BLAIR J. A : --
A. I ntroduction

[1] In August 2007, a liquidity crisis suddenly threatened
t he Canadi an market in Asset Backed Commercial Paper ("ABCP").
The crisis was triggered by a |l oss of confidence anbngst
investors stemm ng fromthe news of w despread defaults on U. S.
sub-pri me nortgages. The | oss of confidence placed the Canadi an
financial market at risk generally and was reflective of an
econom c volatility worl dw de.

[ 2] By agreenent anongst the major Canadi an participants, the
$32 billion Canadian nmarket in third-party ABCP was frozen on
August 13, 2007, pending an attenpt to resolve the crisis
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through a restructuring of that market. The Pan- Canadi an

| nvestors Commttee, chaired by Purdy Crawford, CC., QC , was
formed and ultimately put forward the creditor-initiated Plan
of Conprom se and Arrangenent that forns the subject-matter of
t hese proceedi ngs. The Plan was sanctioned by Colin L. Canpbell
J. on June 5, 2008.

[3] Certain creditors who opposed the Pl an seek | eave to
appeal and, if leave is granted, appeal fromthat decision.
They raise an inportant point regarding the perm ssible scope
of a restructuring under the Conpani es' Creditors Arrangenent
Act, R S. C 1985, c¢c. C 36 as anended ("CCAA"): can the court
sanction a Plan that calls for creditors to provide releases to
third parties who are thensel ves solvent and not creditors of
t he debtor conpany? They al so argue that, if the answer to this
question is yes, the [page517] application judge erred in
holding that this Plan, with its particul ar rel eases (which bar
sone clains even in fraud), was fair and reasonabl e and
therefore in sanctioning it under the CCAA

Leave to appeal

[ 4] Because of the particular circunstances and urgency of
t hese proceedings, the court agreed to collapse an oral hearing
for leave to appeal wth the hearing of the appeal itself. At
the outset of argunent, we encouraged counsel to conbine their
subm ssions on both matters.

[ 5] The proposed appeal raises issues of considerable
i nportance to restructuring proceedi ngs under the CCAA Canada-
w de. There are serious and arguabl e grounds of appeal and
-- given the expedited tinetable -- the appeal will not unduly
del ay the progress of the proceedings. | amsatisfied that the
criteria for granting | eave to appeal in CCAA proceedi ngs, set
out in such cases as Ci neplex Odeon Corp. (Re) (2001), 24
C.B.R (4th) 201 (Ont. C.A) and Re Country Styl e Food
Services, [2002] O J. No. 1377, 158 OA C. 30 (CA ) are net. |
woul d grant | eave to appeal.

Appeal
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[6] For the reasons that follow, however, | would dismss the
appeal .
B. Facts

The parties

[ 7] The appellants are hol ders of ABCP Notes who oppose the
Plan. They do so principally on the basis that it requires them
to grant releases to third-party financial institutions against
whom t hey say they have clains for relief arising out of their
purchase of ABCP Notes. Anobngst themare an airline, a tour
operator, a mning conpany, a wireless provider, a
phar maceuticals retailer and several hol ding conpanies and
ener gy conpani es.

[ 8] Each of the appellants has |large suns invested in ABCP --
in sone cases, hundreds of mllions of dollars. Nonethel ess,

the collective holdings of the appellants -- slightly over $1
billion -- represent only a small fraction of the nore than $32
billion of ABCP involved in the restructuring.

[9] The | ead respondent is the Pan-Canadi an | nvestors
Comm ttee which was responsible for the creation and
negoti ation of the Plan on behalf of the creditors. O her
respondents include various major international financial
institutions, the five |argest Canadi an banks, several trust
conpani es and sone small er hol ders of ABCP product. They
participated in the market in a nunber of different ways.

[ page518]

The ABCP nar ket

[ 10] Asset Backed Conmercial Paper is a sophisticated and
hitherto well-accepted financial instrunment. It is primarily a
formof short-terminvestnent -- usually 30 to 90 days --
typically with a lowinterest yield only slightly better than
t hat avail abl e through other short-term paper froma governnent
or bank. It is said to be "asset backed" because the cash that
is used to purchase an ABCP Note is converted into a portfolio
of financial assets or other asset interests that in turn
provi de security for the repaynent of the notes.
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[ 11] ABCP was often presented by those selling it as a safe
i nvestment, sonewhat |ike a guaranteed investnent certificate.

[ 12] The Canadi an market for ABCP is significant and
adm ni stratively conplex. As of August 2007, investors had
pl aced over $116 billion in Canadi an ABCP. |nvestors range from
i ndi vi dual pensioners to large institutional bodies. On the
selling and distribution end, nunerous players are invol ved,
i ncl udi ng chartered banks, investnent houses and ot her
financial institutions. Sone of these players participated in
mul ti ple ways. The Plan in this proceeding relates to
approxi mately $32 billion of non-bank sponsored ABCP, the
restructuring of which is considered essential to the
preservation of the Canadi an ABCP mar ket .

[13] As | understand it, prior to August 2007, when it was
frozen, the ABCP market worked as foll ows.

[ 14] Various corporations (the "Sponsors") would arrange for
entities they control ("Conduits") to nake ABCP Notes avail abl e
to be sold to investors through "Deal ers" (banks and ot her
i nvestment deal ers). Typically, ABCP was issued by series and
sonetinmes by classes within a series.

[ 15] The cash fromthe purchase of the ABCP Notes was used to
purchase assets which were held by trustees of the Conduits
("lIssuer Trustees") and which stood as security for
repaynent of the notes. Financial institutions that sold or
provi ded the Conduits with the assets that secured the ABCP are
known as "Asset Providers". To help ensure that investors woul d
be able to redeemtheir notes, "Liquidity Providers" agreed to
provi de funds that could be drawn upon to neet the demands of
mat uri ng ABCP Notes in certain circunstances. Mst Asset
Providers were also Liquidity Providers. Many of these banks
and financial institutions were also holders of ABCP Notes
(" Not ehol ders"). The Asset and Liquidity Providers held
first charges on the assets.

[ 16] When the market was working well, cash fromthe purchase
of new ABCP Notes was al so used to pay off maturing ABCP
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[ page519] Notes; alternatively, Noteholders sinply rolled

their maturing notes over into new ones. As | wll explain,
however, there was a potential underlying predicanent with this
schene.

The liquidity crisis

[17] The types of assets and asset interests acquired to
"back" the ABCP Notes are varied and conpl ex. They were
generally long-term assets such as residential nortgages,
credit card receivables, auto |oans, cash collateralized debt
obligations and derivative investnments such as credit default
swaps. Their particular characteristics do not matter for the
pur pose of this appeal, but they shared a comon feature that
proved to be the Achilles heel of the ABCP market: because of
their long-termnature, there was an inherent timng m smatch
bet ween the cash they generated and the cash needed to repay
mat uri ng ABCP Not es.

[ 18] When uncertainty began to spread through the ABCP
mar ket pl ace in the sumrer of 2007, investors stopped buying the
ABCP product and existing Notehol ders ceased to roll over their
mat uri ng notes. There was no cash to redeemthose notes.
Al though calls were made on the Liquidity Providers for

paynment, nost of the Liquidity Providers declined to fund the
redenption of the notes, arguing that the conditions for
liquidity funding had not been net in the circunstances. Hence
the "liquidity crisis" in the ABCP market.

[19] The crisis was fuelled largely by a | ack of transparency
in the ABCP schene. Investors could not tell what assets were
backing their notes -- partly because the ABCP Notes were often
sold before or at the sane tine as the assets backing them were
acquired; partly because of the sheer conplexity of certain of
t he underlying assets; and partly because of assertions of
confidentiality by those involved with the assets. As fears
arising fromthe spreading U S. sub-prine nortgage crisis
nmushr ooned, investors becane increasingly concerned that their
ABCP Notes may be supported by those crunbling assets. For the
reasons outlined above, however, they were unable to redeem
their maturing ABCP Notes.
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The Montreal Protoco

[20] The liquidity crisis could have triggered a whol esal e
liquidation of the assets, at depressed prices. But it did not.
During the week of August 13, 2007, the ABCP market in Canada
froze -- the result of a standstill arrangenent orchestrated on
the heels of the crisis by nunerous market participants,

i ncludi ng Asset Providers, Liquidity Providers, Noteholders and
ot her financial industry representatives. Under the standstill
agreenent -- known as the Montreal Protocol -- the parties
commtted [page520] to restructuring the ABCP market with a
view, as nmuch as possible, to preserving the value of the
assets and of the notes.

[ 21] The work of inplenenting the restructuring fell to the
Pan- Canadi an I nvestors Commttee, an applicant in the
proceedi ng and respondent in the appeal. The Commttee is
conposed of 17 financial and investnent institutions, including
chartered banks, credit unions, a pension board, a C own
corporation and a university board of governors. Al 17 nenbers
are thensel ves Notehol ders; three of themalso participated in
the ABCP market in other capacities as well. Between them they
hol d about two-thirds of the $32 billion of ABCP sought to be
restructured in these proceedings.

[22] M. Crawford was naned the Commttee's chair. He thus
had a uni que vantage point on the work of the Coonmttee and the
restructuring process as a whole. His |lengthy affidavit
strongly infornmed the application judge' s understanding of the
factual context, and our own. He was not cross-exam ned and his
evi dence i s unchal | enged.

[ 23] Begi nning in Septenber 2007, the Commttee worked to
craft a plan that woul d preserve the value of the notes and
assets, satisfy the various stakeholders to the extent possible
and restore confidence in an inportant segnment of the Canadi an
financial marketplace. In March 2008, it and the other
appl i cants sought CCAA protection for the ABCP debtors and the
approval of a Plan that had been pre-negotiated wth sone, but
not all, of those affected by the msfortunes in the Canadi an
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ABCP mar ket .

The Pl an
(a) Plan overview

[ 24] Although the ABCP market involves many different players
and ki nds of assets, each with their own chall enges, the
commttee opted for a single plan. In M. Crawford' s words,
"all of the ABCP suffers from comon problens that are best
addressed by a common solution”. The Plan the Commttee
devel oped is highly conplex and involves many parties. Inits

essence, the Plan woul d convert the Notehol ders' paper -- which
has been frozen and therefore effectively worthless for many
months -- into new, |ong-termnotes that would trade freely,

but with a discounted face value. The hope is that a strong
secondary market for the notes will energe in the |long run.

[25] The Plan ainms to inprove transparency by providing
investors with detailed information about the assets supporting
their ABCP Notes. It also addresses the timng m smatch between
the notes and the assets by adjusting the maturity provisions
and interest rates on the new notes. Further, the Plan
[ page521] adjusts sonme of the underlying credit default swap
contracts by increasing the thresholds for default triggering
events; in this way, the |ikelihood of a forced |iquidation
flowwng fromthe credit default swap holder's prior security is
reduced and, in turn, the risk for ABCP investors is decreased.

[ 26] Under the Plan, the vast majority of the assets
under | yi ng ABCP woul d be pooled into two nmaster asset vehicles
(MAV1 and MAV2). The pooling is designed to increase the
coll ateral available and thus nmake the notes nore secure.

[ 27] The Pl an does not apply to investors holding | ess than
$1 mllion of notes. However, certain Deal ers have agreed to
buy the ABCP of those of their custoners holding | ess than the
$1 mllion threshold, and to extend financial assistance to
t hese custoners. Principal anong these Deal ers are Nati onal
Bank and Canaccord, two of the respondent financi al
institutions the appellants nost object to rel easing. The
application judge found that these devel opnents appeared to be
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designed to secure votes in favour of the Plan by various
Not ehol ders and were apparently successful in doing so. If the
Plan is approved, they al so provide considerable relief to the
many small investors who find thensel ves unwittingly caught in
t he ABDP col | apse.

(b) The rel eases

[ 28] This appeal focuses on one specific aspect of the Plan:
t he conprehensive series of releases of third parties provided
for in art. 10.

[29] The Plan calls for the rel ease of Canadi an banks,
Deal ers, Notehol ders, Asset Providers, |ssuer Trustees,

Liquidity Providers and other market participants -- in M.
Crawford's words, "virtually all participants in the Canadi an
ABCP market" -- fromany liability associated with ABCP, with

t he exception of certain narrow clains relating to fraud. For
i nstance, under the Plan as approved, creditors will have to
give up their clains against the Dealers who sold themtheir
ABCP Notes, including challenges to the way the Deal ers
characterized the ABCP and provided (or did not provide)

i nformati on about the ABCP. The cl ai ns agai nst the proposed
defendants are mainly in tort: negligence, m srepresentation,
negligent msrepresentation, failure to act prudently as a
deal er/advisor, acting in conflict of interest and in a few
cases fraud or potential fraud. There are al so allegations of

breach of fiduciary duty and clains for other equitable relief.

[ 30] The application judge found that, in general, the clains
for damages include the face value of the Notes, plus interest
and additional penalties and danmages.

[31] The releases, in effect, are part of a quid pro quo.
CGeneral ly speaking, they are designed to conpensate various

participants in [ page522] the market for the contributions they

woul d make to the restructuring. Those contributions under the

Pl an include the requirenents that:

(a) Asset Providers assunme an increased risk in their credit
default swap contracts, disclose certain proprietary
information in relation to the assets and provi de bel ow
cost financing for margin funding facilities that are
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desi gned to nmake the notes nore secure;

(b) Sponsors -- who in addition have co-operated with the
| nvestors' Commttee throughout the process, including by
sharing certain proprietary information -- give up their

exi sting contracts;

(c) the Canadi an banks provi de bel owcost financing for the
margin funding facility; and

(d) other parties nmake other contributions under the Plan.

[32] According to M. Crawford's affidavit, the rel eases are
part of the Plan "because certain key participants, whose
participation is vital to the restructuring, have nade
conprehensi ve rel eases a condition for their participation”.

The CCAA proceedings to date

[33] On March 17, 2008, the applicants sought and obtai ned an
Initial Oder under the CCAA staying any proceedings rel ating
to the ABCP crisis and providing for a neeting of the
Not ehol ders to vote on the proposed Plan. The neeting was hel d
on April 25. The vote was overwhelmngly in support of the Plan
-- 96 per cent of the Noteholders voted in favour. At the
i nstance of certain Noteholders, and as requested by the
application judge (who has supervised the proceedings fromthe
outset), the nonitor broke down the voting results according to
t hose Not ehol ders who had worked on or with the Investors
Comm ttee to develop the Plan and those Notehol ders who had
not. Re-calculated on this basis the results remained firmy in
favour of the proposed Plan -- 99 per cent of those connected
with the devel opment of the Plan voted positively, as did 80
per cent of those Notehol ders who had not been involved in its
formul ati on.

[34] The vote thus provided the Plan with the "doubl e

maj ority" approval -- a mpjority of creditors representing two-
thirds in value of the clainms -- required under s. 6 of the
CCAA.

[ 35] Foll ow ng the successful vote, the applicants sought
court approval of the Plan under s. 6. Hearings were held on
May 12 [page523] and 13. On May 16, the application judge
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i ssued a brief endorsenent in which he concluded that he did
not have sufficient facts to decide whether all the rel eases
proposed in the Plan were authorized by the CCAA. Wile the
application judge was prepared to approve the rel eases of

negli gence clains, he was not prepared at that point to
sanction the release of fraud clains. Noting the urgency of the
situation and the serious consequences that would result from
the Plan's failure, the application judge neverthel ess directed
the parties back to the bargaining table to try to work out a
clains process for addressing legitimate clains of fraud.

[36] The result of this renegotiation was a "fraud carve-out"”
-- an amendnent to the Plan excluding certain fraud clains from
the Plan's rel eases. The carve-out did not enconpass al
possi ble clainms of fraud, however. It was limted in three key
respects. First, it applied only to clains agai nst ABCP
Deal ers. Secondly, it applied only to cases involving an
express fraudul ent m srepresentation nade with the intention to
i nduce purchase and in circunstances where the person naking
the representation knewit to be false. Thirdly, the carve-out
[imted avail abl e danages to the value of the notes, m nus any
funds distributed as part of the Plan. The appel |l ants argue
vigorously that such a limted rel ease respecting fraud cl ai ns
i s unacceptabl e and shoul d not have been sanctioned by the
appl i cation judge.

[37] A second sanction hearing -- this time involving the
anmended Plan (with the fraud carve-out) -- was held on June 3,
2008. Two days later, Canpbell J. released his reasons for
deci si on, approving and sanctioning the Plan on the basis both
that he had jurisdiction to sanction a Plan calling for third-
party releases and that the Plan including the third-party
rel eases in question here was fair and reasonabl e.

[ 38] The appellants attack both of these determ nations.
C. Law and Anal ysis

[39] There are two principal questions for determ nation on
thi s appeal :
(1) As a matter of law, may a CCAA plan contain a rel ease of
cl ai rs agai nst anyone ot her than the debtor conpany or its
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di rectors?

(2) If the answer to that question is yes, did the application
judge err in the exercise of his discretion to sanction the
Plan as fair and reasonable given the nature of the
rel eases called for under it? [page524]

(1) Legal authority for the rel eases

[40] The standard of review on this first issue -- whether,
as a matter of law, a CCAA plan may contain third-party
rel eases -- i s correctness.

[41] The appellants submt that a court has no jurisdiction or
| egal authority under the CCAA to sanction a plan that inposes
an obligation on creditors to give releases to third parties
other than the directors of the debtor conpany. [See Note 1
bel ow] The requirenent that objecting creditors rel ease clains

against third parties is illegal, they contend, because:

(a) on a proper interpretation, the CCAA does not permt such
rel eases;

(b) the court is not entitled to "fill in the gaps" in the CCAA

or rely upon its inherent jurisdiction to create such
authority because to do so would be contrary to the
principle that Parlianment did not intend to interfere with
private property rights or rights of action in the absence
of clear statutory |anguage to that effect;

(c) the rel eases constitute an unconstitutional confiscation of
private property that is within the exclusive domain of the
provi nces under s. 92 of the Constitution Act, 1867;

(d) the releases are invalid under Quebec rules of public
order; and because

(e) the prevailing jurisprudence supports these concl usions.

[42] | would not give effect to any of these subm ssions.

Interpretation, "gap filling" and inherent jurisdiction

[43] On a proper interpretation, in ny view, the CCAA permts
the inclusion of third-party releases in a plan of conprom se
or arrangenent to be sanctioned by the court where those
rel eases are reasonably connected to the proposed
restructuring. | amled to this conclusion by a conbination of
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(a) the open-ended, flexible character of the CCAA itself,

(b) the broad nature of the term "conprom se or arrangenent"”

as used in the Act, and (c) the express statutory effect of the
"doubl e-majority" vote and court sanction which render the

pl an binding on all creditors, including [page525] those
unw I ling to accept certain portions of it. The first of these
signals a flexible approach to the application of the Act in
new and evolving situations, an active judicial role inits
application and interpretation, and a |iberal approach to that
interpretation. The second provides the entre to negotiations
between the parties affected in the restructuring and furni shes
themw th the ability to apply the broad scope of their
ingenuity in fashioning the proposal. The latter afford
necessary protection to unwilling creditors who may be deprived
of certain of their civil and property rights as a result of

t he process.

[44] The CCAA is skeletal in nature. It does not contain a
conprehensive code that lays out all that is permtted or
barred. Judges must therefore play a role in fleshing out the
details of the statutory schenme. The scope of the Act and the
powers of the court under it are not limtless. It is beyond
controversy, however, that the CCAA is renedial legislation to
be liberally construed in accordance with the nodern purposive
approach to statutory interpretation. It is designed to be a
flexible instrument and it is that very flexibility which gives
the Act its efficacy: Canadian Red Cross Society (Re), [1998]
O J. No. 3306, 5 CB.R (4th) 299 (Gen. Div.). As Farley J.
noted in Dylex Ltd. (Re), [1995] O J. No. 595, 31 CB R (3d)
106 (Gen. Div.), at p. 111 CB.R, "[t]he history of CCAA | aw
has been an evolution of judicial interpretation”

[ 45] Much has been said, however, about the "evol ution of
judicial interpretation” and there is sone controversy over
both the source and scope of that authority. Is the source of
the court's authority statutory, discerned solely through
application of the principles of statutory interpretation, for
exanple? O does it rest in the court's ability to "fill in the
gaps" in legislation? O in the court's inherent jurisdiction?

[46] These issues have recently been canvassed by the

2008 ONCA 587 (CanLll)



Honour abl e Georgina R Jackson and Dr. Janis Sarra in their
publication "Selecting the Judicial Tool to get the Job Done: An
Exam nation of Statutory Interpretation, D scretionary Power and
| nherent Jurisdiction in Insolvency Matters”, [See Note 2 bel ow
and there was consi derabl e argunent on these issues before the
application judge and before us. Wiile | generally agree with

t he authors' suggestion that the courts shoul d adopt a

hi erarchi cal approach in their resort to these interpretive
tools -- statutory interpretation, gap-filling, discretion and

i nherent jurisdiction [page526] -- it is not necessary, in ny
view, to go beyond the general principles of statutory
interpretation to resolve the issues on this appeal. Because |
amsatisfied that it is inplicit in the |anguage of the CCAA
itself that the court has authority to sanction plans
incorporating third-party rel eases that are reasonably rel ated

to the proposed restructuring, there is no "gap-filling" to be
done and no need to fall back on inherent jurisdiction. In this
respect, | take a sonewhat different approach than the

application judge did.

[47] The Supreme Court of Canada has affirned generally
-- and in the insolvency context particularly -- that renedial
statutes are to be interpreted liberally and in accordance with
Prof essor Driedger's nodern principle of statutory
interpretation. Driedger advocated that "the words of an Act
are to be read in their entire context and in their grammati cal
and ordi nary sense harnoniously with the schene of the Act, the
object of the Act, and the intention of Parlianent": Ri zzo
& Rizzo Shoes Ltd. (Re) (1998), 36 OR (3d) 418, [1998] 1
S CR 27, [1998] S.C.J. No. 2, at para. 21, quoting E A
Dri edger, Construction of Statutes, 2nd ed. (Toronto:
Butterworths, 1983); Bell ExpressVu Ltd. Partnership v. Rex,
[2002] 2 S.C.R 559, [2002] S.C.J. No. 43, at para. 26.

[48] More broadly, | believe that the proper approach to the
judicial interpretation and application of statutes --
particularly those |like the CCAA that are skeletal in nature --
is succinctly and accurately summari zed by Jackson and Sarra in
their recent article, supra, at p. 56:

The exercise of a statutory authority requires the statute to
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be construed. The plain nmeaning or textualist approach has
given way to a search for the object and goals of the statute
and the intentionalist approach. This latter approach nakes
use of the purposive approach and the m schief rule,
including its codification under interpretation statutes that
every enactnent is deened renedial, and is to be given such
fair, large and liberal construction and interpretation as
best ensures the attainnment of its objects. This latter
approach advocates reading the statute as a whol e and bei ng
m ndful of Driedger's "one principle", that the words of the
Act are to be read in their entire context, in their
granmmati cal and ordinary sense harnoniously with the schene
of the Act, the object of the Act, and the intention of
Parliament. It is inmportant that courts first interpret the
statute before them and exercise their authority pursuant to
the statute, before reaching for other tools in the judicial
tool box. Statutory interpretation using the principles
articul ated above | eaves roomfor gap-filling in the comon

| aw provi nces and a consideration of purpose in Qubec as a
mani festation of the judge's overall task of statutory
interpretation. Finally, the jurisprudence in relation to
statutory interpretation denonstrates the fluidity inherent
in the judge's task in seeking the objects of the statute and
the intention of the |egislature.

[49] | adopt these principles. [page527]

[ 50] The renedi al purpose of the CCAA -- as its title affirns
-- is to facilitate conprom ses or arrangenents between an
i nsol vent debtor conpany and its creditors. In Chef Ready Foods
Ltd. v. Hongkong Bank of Canada, [1990] B.C J. No. 2384, 4
CB.R (3d) 311 (CA), at p. 318 CB.R, Gbbs J.A summarized
very conci sely the purpose, object and schene of the Act:

Al nost inevitably, liquidation destroyed the sharehol ders
investnment, yielded little by way of recovery to the
creditors, and exacerbated the social evil of devastating

| evel s of unenpl oynent. The governnent of the day sought,
through the CC A A, to create a regi ne whereby the

princi pals of the conpany and the creditors could be brought
t oget her under the supervision of the court to attenpt a
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reorgani zati on or conprom se or arrangenent under which the
conpany coul d continue in business.

[ 51] The CCAA was enacted in 1933 and was necessary -- as the
then secretary of state noted in introducing the Bill on First
Readi ng-- "because of the prevailing conmercial and industrial

depression” and the need to alleviate the effects of business
bankruptcies in that context: see the statenent of the Hon.
C.H Cahan, Secretary of State, House of Conmons Debates
(Hansard) (April 20, 1933) at 4091. One of the greatest

effects of that Depression was what G bbs J. A described as
"the social evil of devastating |evels of unenploynent”.

Since then, courts have recogni zed that the Act has a broader
di mension than sinply the direct relations between the debtor
conpany and its creditors and that this broader public

di mensi on nust be wei ghed in the bal ance together with the
interests of those nost directly affected: see, for exanple,

El an Corp. v. Com skey (1990), 1 OR (3d) 289, [1990] O J. No.
2180 (C. A ), per Doherty J.A in dissent; Skydone Corp. v.
Ontario, [1998] O J. No. 6548, 16 CB.R (4th) 125 (Gen. Div.);
Anvil Range Mning Corp. (Re) (1998), 7 CB.R (4th) 51 (Ont.
Gen. Div.).

[52] In this respect, | agree with the follow ng statenent of
Doherty J. A in Elan, supra, at pp. 306-307 OR:

[ T] he Act was designed to serve a "broad constituency of
investors, creditors and enpl oyees". [See Note 3 bel oy
Because of that "broad constituency" the court nust, when
consi dering applications brought under the Act, have regard
not only to the individuals and organi zations directly
affected by the application, but also to the w der public
i nterest.

(Enmphasi s added)

Application of the principles of interpretation
[53] An interpretation of the CCAA that recognizes its

br oader soci o-econom ¢ purposes and objects is apt in this
case. As the [page528] application judge pointed out, the

restructuring underpins the financial viability of the Canadi an
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ABCP mar ket itself.

[ 54] The appellants argue that the application judge erred in
taking this approach and in treating the Plan and the
proceedi ngs as an attenpt to restructure a financial market
(the ABCP market) rather than sinply the affairs between the
debt or corporations who caused the ABCP Notes to be issued and
their creditors. The Act is designed, they say, only to effect
reorgani zati ons between a corporate debtor and its creditors
and not to attenpt to restructure entire marketpl aces.

[ 55] This perspective is flawed in at | east two respects,
however, in ny opinion. First, it reflects a view of the
pur pose and objects of the CCAA that is too narrow. Secondly,
it overlooks the reality of the ABCP marketplace and the
context of the restructuring in question here. It may be true
that, in their capacity as ABCP Deal ers, the rel easee financi al
institutions are "third-parties"” to the restructuring in the
sense that they are not creditors of the debtor corporations.
However, in their capacities as Asset Providers and Liquidity
Providers, they are not only creditors but they are prior
secured creditors to the Notehol ders. Furthernore -- as the
application judge found -- in these latter capacities they are
maki ng significant contributions to the restructuring by
"foregoing imediate rights to assets and . . . providing
real and tangible input for the preservati on and enhancenent of
the Notes" (para. 76). In this context, therefore, the
application judge's remark, at para. 50, that the restructuring
"involves the commtnment and participation of all parties”
in the ABCP market makes sense, as do his earlier comments, at
paras. 48-49:

G ven the nature of the ABCP market and all of its
participants, it is nore appropriate to consider al
Not ehol ders as claimants and the object of the Plan to
restore liquidity to the assets being the Notes thensel ves.
The restoration of the liquidity of the market necessitates
the participation (including nore tangible contribution by
many) of all Notehol ders.

In these circunstances, it is unduly technical to classify
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the Issuer Trustees as debtors and the clains of the

Not ehol ders as between thensel ves and ot hers as bei ng those
of third party creditors, although | recognize that the
restructuring structure of the CCAA requires the corporations
as the vehicles for restructuring.

(Enmphasi s added)

[ 56] The application judge did observe that "[t] he insol vency
is of the ABCP nmarket itself, the restructuring is that of the
mar ket for such paper . . ." (para. 50). He did so, however, to
poi nt out the uni queness of the Plan before himand its
i ndustry-w de significance and not to suggest that he need have
no regard to the provisions of the CCAA permtting a
restructuring as between debtor [page529] and creditors. H's
focus was on the effect of the restructuring, a perfectly
per m ssi bl e perspective given the broad purpose and objects of
the Act. This is apparent fromhis |later references. For
exanpl e, in balancing the argunents agai nst approving rel eases
that m ght include aspects of fraud, he responded that "what is
at issue is aliquidity crisis that affects the ABCP market in
Canada" (para. 125). In addition, in his reasoning on the fair-
and-reasonabl e i ssue, he stated, at para. 142: "Apart from
the Plan itself, there is a need to restore confidence in the
financial systemin Canada and this Plan is a legitimte use of
the CCAA to acconplish that goal”

[57] | agree. | see no error on the part of the application
j udge i n approaching the fairness assessnent or the
interpretation issue with these considerations in mnd. They
provi de the context in which the purpose, objects and schene of
the CCAA are to be considered.

The statutory wordi ng

[ 58] Keeping in mnd the interpretive principles outlined
above, | turn now to a consideration of the provisions of the
CCAA. Where in the words of the statute is the court clothed
with authority to approve a plan incorporating a requirenent
for third-party rel eases? As summarized earlier, the answer to
that question, in ny view, is to be found in:

(a) the skeletal nature of the CCAA
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(b) Parlianent's reliance upon the broad notions of
"conprom se" and "arrangenent" to establish the
framework within which the parties may work to put forward
a restructuring plan; and in

(c) the creation of the statutory nmechani sm bi ndi ng al
creditors in classes to the conprom se or arrangenent once
it has surpassed the high "double majority" voting
t hreshol d and obtai ned court sanction as "fair and
reasonabl e".

Therein lies the expression of Parlianent's intention to permt

the parties to negotiate and vote on, and the court to

sanction, third-party releases relating to a restructuring.

[59] Sections 4 and 6 of the CCAA state:

4. \Where a conproni se or an arrangenent is proposed between
a debtor conpany and its unsecured creditors or any class of
them the court may, on the application in a sunmary way of
t he conpany, of any such creditor or of the trustee in
bankruptcy or |iquidator of the conpany, order a neeting of
the creditors or class of creditors, and, if the court so
determ nes, of the sharehol ders of the conpany, to be
sumoned in such manner as the court directs. [page530]

6. Where a mpjority in nunber representing two-thirds in
val ue of the creditors, or class of creditors, as the case
may be, present and voting either in person or by proxy at
the nmeeting or neetings thereof respectively held pursuant to
sections 4 and 5, or either of those sections, agree to any
conprom se or arrangenent either as proposed or as altered or
nodi fied at the neeting or neetings, the conprom se or
arrangenent may be sanctioned by the court, and if so
sanctioned i s binding

(a) on all the creditors or the class of creditors, as
the case may be, and on any trustee for any such
cl ass of creditors, whether secured or unsecured,
as the case may be, and on the conpany; and

(b) in the case of a conpany that has nmade an
aut hori zed assi gnment or agai nst whi ch a bankruptcy
order has been made under the Bankruptcy and
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| nsol vency Act or is in the course of being wound
up under the Wnding-up and Restructuring Act, on
the trustee in bankruptcy or |iquidator and
contributories of the conpany.

Conprom se or arrangenent

[60] While there may be little practical distinction between
"conprom se" and "arrangenent” in many respects, the two are
not necessarily the sane. "Arrangenent” is broader than
"conprom se" and woul d appear to include any schene for
reorgani zing the affairs of the debtor: L.W Houlden and C. H
Mor awet z, Bankruptcy and | nsol vency Law of Canada, | oosel eaf,
3rd ed., vol. 4 (Scarborough, Ont.: Carswell, 1992) at 10A-
12.2, N10. It has been said to be "a very w de and
indefinite [word]": Reference re Tinber Regul ations, [1935]

A C. 184, [1935] 2 D.L.R 1 (P.C.), at p. 197 A C., affg [1933]
S.CR 616, [1933] S.C.J. No. 53. See also CGuardian Assurance
Co. (Re), [1917] 1 Ch. 431 (C. A.), at pp. 448, 450 Ch.; T&N
Ltd. and Others (No. 3) (Re), [2007] 1 AIl E.R 851, [2006]
E.WH. C. 1447 (Ch.).

[61] The CCAA is a sketch, an outline, a supporting franmework
for the resolution of corporate insolvencies in the public
interest. Parlianent wi sely avoided attenpting to antici pate
the nmyriad of business deals that could evolve fromthe fertile
and creative mnds of negotiators restructuring their financial
affairs. It left the shape and details of those deals to be
wor ked out within the framework of the conprehensive and
fl exi ble concepts of a "conprom se" and "arrangenent”. | see no
reason why a release in favour of a third party, negotiated as
part of a package between a debtor and creditor and reasonably
relating to the proposed restructuring cannot fall w thin that
f ramewor K.

[ 62] A proposal under the Bankruptcy and |nsol vency Act,
R S . C 1985, c¢. B-3 (the "BIA") is a contract: Enployers’
Liability Assurance Corp. v. ldeal Petroleum (1959) Ltd.,
[1978] 1 S.C.R 230, [1976] S.C.J. No. 114, at p. 239
S.C. R ; [page531] Society of Conposers, Authors and Misic
Publ i shers of Canada v. Armtage (2000), 50 OR (3d) 688

2008 ONCA 587 (CanLll)



[2000] O J. No. 3993 (C A ), at para. 11. In ny view, a
conprom se or arrangenent under the CCAA is directly anal ogous
to a proposal for these purposes and, therefore, is to be
treated as a contract between the debtor and its creditors.
Consequently, parties are entitled to put anything into such a
plan that could lawfully be incorporated into any contract. See
Air Canada (Re), [2004] OJ. No. 1909, 2 CB.R (5th) 4
(S.C.J.), at para. 6; Aynpia & York Devel opnments Ltd. (Re)
(1993), 12 OR (3d) 500, [1993] OJ. No. 545 (Gen. Div.),

at p. 518 O R

[63] There is nothing to prevent a debtor and a creditor from
including in a contract between thema term providing that the
creditor release a third party. The termis binding as between
the debtor and creditor. In the CCAA context, therefore, a plan
of conprom se or arrangenent may propose that creditors agree
to conprom se clainms against the debtor and to release third
parties, just as any debtor and creditor m ght agree to such a
termin a contract between them Once the statutory mechani sm
regardi ng voter approval and court sanctioning has been
conplied with, the plan -- including the provision for rel eases
-- becones binding on all creditors (including the dissenting
mnority).

[64] T&N Ltd. and Others (Re), supra, is instructive in this
regard. It is a rare exanple of a court focusing on and
exam ni ng the neaning and breadth of the term "arrangenent". T&
N and its associ ated conpani es were engaged i n the manufacture,
di stribution and sal e of asbestos-containing products. They
becane the subject of many clains by forner enployees, who had
been exposed to asbestos dust in the course of their enploynent,
and their dependents. The T&N conpani es applied for protection
under s. 425 of the U K Conpanies Act 1985, a provision
virtually identical to the schenme of the CCAA -- including the
concepts of conprom se or arrangenent. [See Note 4 bel ow

[ 65] T&N carried enployers' liability insurance. However, the
enpl oyers' liability insurers (the "EL insurers") denied
coverage. This issue was litigated and ultimately resol ved
t hrough the establishment of a multi-mllion pound fund agai nst
whi ch the enpl oyees and their dependants (the EL cl ai mants)
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woul d assert their clains. In return, T&' s former enpl oyees
and dependants (the EL clainmants) agreed to forego any further
clains against the EL insurers. This settlenent was

i ncorporated into the plan of [page532] conprom se and
arrangenent between the T&N conpani es and the EL cl ai mants that
was voted on and put forward for court sanction.

[66] Certain creditors argued that the court could not
sanction the plan because it did not constitute a "conprom se or
arrangenent” between T&N and the EL claimants since it did not
purport to affect rights as between them but only the EL
claimants' rights against the EL insurers. The court rejected
this argunment. Richards J. adopted previous jurisprudence --
cited earlier in these reasons -- to the effect that the word
"arrangenent"” has a very broad neaning and that, while both a
conprom se and an arrangenent involve sone "give and take", an
arrangenent need not involve a conprom se or be confined to a
case of dispute or difficulty (paras. 46-51). He referred to
what woul d be the equival ent of a solvent arrangenent under
Canadi an corporate |legislation as an exanple. [See Note 5 bel oy
Finally, he pointed out that the conprom sed rights of the EL
claimants against the EL insurers were not unconnected with the
EL claimants' rights against the T&N conpani es; the schene of
arrangenment involving the EL insurers was "an integral part of a
singl e proposal affecting all the parties" (para. 52). He
concl uded his reasoning wth these observations (para. 53):

In my judgment it is not a necessary elenent of an
arrangenent for the purposes of s 425 of the 1985 Act that it
should alter the rights existing between the conpany and the
creditors or nenbers with whomit is made. No doubt in nost
cases it wll alter those rights. But, provided that the
context and content of the schenme are such as properly to
constitute an arrangenent between the conpany and the nenbers
or creditors concerned, it will fall within s 425. It is

nei ther necessary nor desirable to attenpt a definition
of arrangenent. The | egislature has not done so. To insist on
an alteration of rights, or a termnation of rights as in the
case of schenes to effect takeovers or nergers, is to inpose
a restriction which is neither warranted by the statutory
| anguage nor justified by the courts' approach over nmany
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years to give the termits wi dest neaning. Nor is an
arrangenment necessarily outside the section, because its
effect is to alter the rights of creditors agai nst anot her
party or because such alteration could be achieved by a
schenme of arrangenent with that party.

(Enmphasi s added)

[67] | find Richard J.'s analysis hel pful and persuasive. In
effect, the claimants in T&N were being asked to release their
clainms against the EL insurers in exchange for a call on the
fund. Here, the appellants are being required to rel ease their
clainms against certain financial third parties in exchange for
what is anticipated to be an inproved position for all ABCP
Not ehol ders, stemm ng fromthe contributions the financial
[ page533] third parties are making to the ABCP
restructuring. The situations are quite conparable.

The bi ndi ng nmechani sm

[68] Parliament's reliance on the expansive terns "conprom se"
or "arrangenent"” does not stand al one, however. Effective
i nsol vency restructurings would not be possible without a
statutory nmechanismto bind an unwilling mnority of creditors.
Unanimty is frequently inpossible in such situations. But the
mnority nmust be protected too. Parlianent's solution to this
guandary was to permt a w de range of proposals to be
negoti ated and put forward (the conprom se or arrangenent) and
to bind all creditors by class to the terns of the plan, but to
do so only where the proposal can gain the support of the
requi site "double majority"” of votes [See Note 6 bel ow and
obtain the sanction of the court on the basis that it is fair
and reasonable. In this way, the schene of the CCAA supports the
intention of Parlianent to encourage a wide variety of solutions
to corporate insolvencies w thout unjustifiably overriding the
rights of dissenting creditors.

The required nexus
[69] In keeping with this schene and purpose, | do not

suggest that any and all rel eases between creditors of the
debt or conpany seeking to restructure and third parties may be
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made the subject of a conprom se or arrangenent between the
debtor and its creditors. Nor do | think the fact that the

rel eases may be "necessary" in the sense that the third parties
or the debtor may refuse to proceed wthout them of itself,
advances the argunent in favour of finding jurisdiction
(although it may well be relevant in terns of the fairness

and reasonabl eness anal ysi s).

[ 70] The release of the claimin question nust be justified
as part of the conprom se or arrangenent between the debtor and
its creditors. In short, there nust be a reasonabl e connection
between the third-party claimbeing conprom sed in the plan and
the restructuring achieved by the plan to warrant inclusion of
the third-party release in the plan. This nexus exists here, in
nm Vview.

[ 71] In the course of his reasons, the application judge nade
the following findings, all of which are anply supported on the
record:

(a) The parties to be released are necessary and essential to
the restructuring of the debtor; [page534]

(b) the clains to be released are rationally related to the
purpose of the Plan and necessary for it;

(c) the Plan cannot succeed w thout the rel eases;

(d) the parties who are to have clains against themrel eased
are contributing in a tangible and realistic way to the
Pl an; and

(e) the Plan will benefit not only the debtor conpani es but
creditor Notehol ders generally.

[ 72] Here, then -- as was the case in T& -- there is a close
connection between the clains being released and the
restructuring proposal. The tort clains arise out of the sale
and distribution of the ABCP Notes and their collapse in val ue,
as do the contractual clainms of the creditors against the
debt or conpani es. The purpose of the restructuring is to
stabilize and shore up the value of those notes in the |ong
run. The third parties being rel eased are naki ng separate
contributions to enable those results to materialize. Those
contributions are identified earlier, at para. 31 of these
reasons. The application judge found that the clainms being
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rel eased are not independent of or unrelated to the clains that
t he Not ehol ders have agai nst the debtor conpanies; they are

cl osely connected to the value of the ABCP Notes and are
required for the Plan to succeed. At paras. 76-77, he said:

| do not consider that the Plan in this case involves a
change in rel ationship anong creditors "that does not
directly involve the Conpany." Those who support the Plan and
are to be released are "directly involved in the Conpany" in
the sense that many are foregoing imedi ate rights to assets
and are providing real and tangible input for the
preservation and enhancenment of the Notes. It would be unduly
restrictive to suggest that the noving parties' clains
agai nst rel eased parties do not involve the Conpany, since
the clains are directly related to the value of the Notes.
The value of the Notes is in this case the value of the
Conpany.

This Plan, as it deals with rel eases, doesn't change the
relationship of the creditors apart frominvol ving the
Conpany and its Notes.

[73] | amsatisfied that the wording of the CCAA -- construed
in light of the purpose, objects and schene of the Act and in
accordance with the nodern principles of statutory
interpretation -- supports the court's jurisdiction and
authority to sanction the Plan proposed here, including the
contested third-party rel eases contained in it.

The jurisprudence

[ 74] Third-party rel eases have becone a frequent feature in
Canadi an restructurings since the decision of the Al berta Court
of Queen's [page535] Bench in Canadian Airlines Corp. (Re),
[2000] A.J. No. 771, 265 AR 201 (QB.), |leave to appeal
refused by Resurgence Asset Managenent LLC v. Canadi an Airlines
Corp., [2000] A.J. No. 1028, 266 AR 131 (C. A ), and [2001]
S.CCA No. 60, 293 AR 351. In Miuscl etech Research and
Devel opnment Inc. (Re), [2006] O J. No. 4087, 25 C.B.R (5th)
231 (S.C. J.), Justice Gound remarked (para. 8):
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[1t] is not uncommon in CCAA proceedings, in the context of a
pl an of conprom se and arrangenent, to conprom se cl ains

agai nst the Applicants and other parties agai nst whom such
clainms or related clains are made.

[75] W were referred to at | east a dozen court-approved CCAA
pl ans from across the country that included broad third-party
rel eases. Wth the exception of Canadian Airlines (Re),
however, the releases in those restructurings -- including
Muscl etech -- were not opposed. The appellants argue that those
cases are wongly deci ded because the court sinply does not
have the authority to approve such rel eases.

[76] In Canadian Airlines (Re) the releases in question were
opposed, however. Paperny J. (as she then was) concluded the
court had jurisdiction to approve them and her decision is said
to be the wellspring of the trend towards third-party rel eases
referred to above. Based on the foregoing analysis, | agree
wi th her concl usion although for reasons that differ fromthose
cited by her.

[ 77] Justice Paperny began her analysis of the rel ease issue
with the observation, at para. 87, that "[p]rior to 1997, the
CCAA did not provide for conprom ses of clains agai nst anyone
other than the petitioning conpany”". It will be apparent from
the analysis in these reasons that | do not accept that prem se,
not wi t hstandi ng the deci sion of the Quebec Court of Appeal in
M chaud v. Steinberg, [See Note 7 below] of which her comment
may have been reflective. Paperny J.'s reference to 1997 was a
reference to the anendnents of that year adding s. 5.1 to the
CCAA, which provides for limted releases in favour of
directors. Gven the limted scope of s. 5.1, Justice Paperny
was thus faced with the argunent -- dealt with later in these
reasons -- that Parlianent nmust not have intended to extend the
authority to approve third-party rel eases beyond the scope of
this section. She chose to address this contention by concl udi ng
that, although the anendnments "[did] not authorize a rel ease of
clains against third parties other than directors, [they did]
not prohibit such releases either" (para. 92). [page536]

[ 78] Respectfully, | would not adopt the interpretive
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principle that the CCAA permts rel eases because it does not
expressly prohibit them Rather, as | explain in these reasons,
| believe the open-ended CCAA permts third-party rel eases that
are reasonably related to the restructuring at issue because
t hey are enconpassed in the conprehensive terns "conprom se"

and "arrangenent" and because of the double-voting majority and

court-sanctioning statutory nmechani smthat nmakes them bi ndi ng
on unwi lling creditors.

[ 79] The appellants rely on a nunber of authorities, which
they submt support the proposition that the CCAA may not be
used to conprom se clainms as between anyone other than the
debtor company and its creditors. Principal anongst these are
M chaud v. Steinberg, supra; NBD Bank, Canada v. Dofasco Inc.
(1999), 46 O R (3d) 514, [1999] O J. No. 4749 (C A);

Pacific Coastal Airlines Ltd. v. Air Canada, [2001] B.C.J. No.
2580, 19 B.L.R (3d) 286 (S.C.); and Stelco Inc. (Re) (2005),
78 OR (3d) 241, [2005] O J. No. 4883 (C.A) ("Stelco I"). |
do not think these cases assist the appellants, however. Wth
t he exception of Steinberg, they do not involve third-party
clainms that were reasonably connected to the restructuring. As
| shall explain, it is my opinion that Steinberg does not
express a correct view of the law, and | decline to followit.

[80] In Pacific Coastal Airlines, Tysoe J. nmade the foll ow ng
coment, at para. 24:

[ The purpose of the CCAA proceeding] is not to deal with

di sputes between a creditor of a conpany and a third party,
even if the conpany was al so involved in the subject matter
of the dispute. Wiile issues between the debtor conpany and
non-creditors are sonetines dealt with in CCAA proceedi ngs,
it is not a proper use of a CCAA proceeding to determ ne

di sputes between parties other than the debtor conpany.

[81] This statenent nust be understood in its context,
however. Pacific Coastal Airlines had been a regional carrier
for Canadian Airlines prior to the CCAA reorgani zation of the
latter in 2000. In the action in question, it was seeking to
assert separate tort clains against Air Canada for contractual
interference and i nducing breach of contract in relation to
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certain rights it had to the use of Canadian's flight
designator code prior to the CCAA proceeding. Air Canada sought
to have the action dism ssed on grounds of res judicata or

i ssue estoppel because of the CCAA proceedi ng. Tysoe J.
rejected the argunent.

[82] The facts in Pacific Coastal are not anal ogous to the
ci rcunstances of this case, however. There is no suggestion
that a resolution of Pacific Coastal's separate tort claim
agai nst Air Canada was in any way connected to the Canadi an
Airlines restructuring, even though Canadian -- at a
contractual |evel -- may have had sone invol venent with the
particul ar dispute. [page537] Here, however, the disputes that
are the subject matter of the inpugned rel eases are not sinply
"di sputes between parties other than the debtor conpany".
They are closely connected to the di sputes being resol ved
bet ween the debtor conpanies and their creditors and to the
restructuring itself.

[83] Nor is the decision of this court in the NBD Bank case
di spositive. It arose out of the financial collapse of Al gona
Steel, a wholly owned subsidiary of Dofasco. The bank had
advanced funds to Al gonma allegedly on the strength of
m srepresentations by Algoma's Vice-President, Janes Melville.
The plan of conprom se and arrangenent that was sancti oned by
Farley J. in the Al goma CCAA restructuring contained a clause
rel easing Algoma fromall clainms creditors "may have had
agai nst Algoma or its directors, officers, enployees and
advisors". M. Melville was found |iable for negligent
m srepresentation in a subsequent action by the bank. On
appeal, he argued that since the bank was barred from sui ng
Al goma for msrepresentation by its officers, permtting it to
pursue the same cause of action against himpersonally would
subvert the CCAA process -- in short, he was personally
protected by the CCAA rel ease.

[ 84] Rosenberg J. A, witing for this court, rejected this
argunment. The appellants here rely particularly upon his

foll ow ng observations, at paras. 53-54:

In my view, the appellant has not denonstrated that
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all ow ng the respondent to pursue its claimagainst himwould
underm ne or subvert the purposes of the Act. As this court
noted in Elan Corp. v. Com skey (1990), 1 OR (3d) 289 at p.
297, . . . the CCAAis renedial legislation "intended to
provide a structured environnent for the negotiation of
conprom ses between a debtor conpany and its creditors for
the benefit of both". It is a neans of avoiding a |iquidation
that may yield little for the creditors, especially unsecured
creditors like the respondent, and the debtor conpany

shar ehol ders. However, the appellant has not shown that
allowng a creditor to continue an action against an officer
for negligent m srepresentati on woul d erode the effectiveness
of the Act.

In fact, to refuse on policy grounds to inpose liability on
an officer of the corporation for negligent m srepresentation
woul d contradict the policy of Parlianment as denonstrated in
recent anmendnents to the CCAA and the Bankruptcy and
I nsol vency Act, R S.C. 1985, c. B-3. Those Acts now
contenpl ate that an arrangenent or proposal may include a
termfor conprom se of certain types of clains against
directors of the conpany except clains that "are based on
all egations of m srepresentations nade by directors”. L. W
Houl den and C.H. Morawetz, the editors of The 2000 Annot at ed
Bankruptcy and I nsol vency Act (Toronto: Carswell, 1999) at p.
192 are of the view that the policy behind the provision is
to encourage directors of an insolvent corporation to remain
in office so that the affairs of the corporation can be
reorgani zed. | can see no simlar policy interest in barring
an action against an officer of the conpany who, prior to the
i nsol vency, has m srepresented the financial affairs of the
corporation to its creditors. It nmay be necessary to permt
the conprom se of clains against the debtor corporation,
otherwise it may [page538] not be possible to successfully
reorgani ze the corporation. The sane considerations do not
apply to individual officers. Rather, it would seemto ne
that it would be contrary to good policy to i munize officers
fromthe consequences of their negligent statenents which
m ght otherw se be made in anticipation of being forgiven
under a subsequent corporate proposal or arrangenent.

(Footnote om tted)
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[85] Once again, this statenent nust be assessed in context.
Whet her Justice Farley had the authority in the earlier Al gona
CCAA proceedings to sanction a plan that included third-party
rel eases was not under consideration at all. Wat the court was
determ ning in NBD Bank was whether the rel ease extended by its
terms to protect a third party. In fact, on its face, it does
not appear to do so. Justice Rosenberg concluded only that not
allowwng M. Melville to rely upon the release did not subvert
t he purpose of the CCAA. As the application judge here
observed, "there is little factual simlarity in NBD to the
facts now before the Court" (para. 71). Contrary to the facts
of this case, in NBD Bank the creditors had not agreed to grant
a release to officers; they had not voted on such a rel ease and
the court had not assessed the fairness and reasonabl eness of
such a release as a termof a conpl ex arrangenent invol ving
significant contributions by the beneficiaries of the rel ease
-- as is the situation here. Thus, NBD Bank is of little
assi stance in determ ning whether the court has authority to
sanction a plan that calls for third-party rel eases.

[ 86] The appellants also rely upon the decision of this court
in Stelco |I. There, the court was dealing with the scope of the
CCAA in connection wth a dispute over what were called the
"Turnover Paynents". Under an inter-creditor agreenent, one
group of creditors had subordinated their rights to another
group and agreed to hold in trust and "turn over" any proceeds
received fromStelco until the senior group was paid in full.
On a disputed classification notion, the Subordi nated Debt
Hol ders argued that they should be in a separate class fromthe
Seni or Debt Holders. Farley J. refused to make such an order in
the court below, stating:

[ Sections] 4, 5 and 6 [of the CCAA] tal k of conprom ses or
arrangenents between a conpany and its creditors. There is no
mention of this extending by statute to enconpass a change of
rel ati onship anong the creditors vis--vis the creditors
t hensel ves and not directly involving the conpany.
(Citations omtted; enphasis added)
See Stelco Inc. (Re), [2005] O J. No. 4814, 15 CB.R (5th) 297
(S.C.J.), at para. 7.
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[87] This court upheld that decision. The | egal relationship
bet ween each group of creditors and Stelco was the sane, al beit
there were inter-creditor differences, and creditors were to be
classified in accordance with their legal rights. In addition,
the [page539] need for tinely classification and voting
decisions in the CCAA process mlitated agai nst ennmeshing the
classification process in the vagaries of inter-corporate
di sputes. In short, the issues before the court were quite
different fromthose raised on this appeal.

[ 88] Indeed, the Stelco plan, as sanctioned, included third-
party rel eases (albeit uncontested ones). This court
subsequently dealt with the sanme inter-creditor agreenent on an
appeal where the Subordinated Debt Hol ders argued that the
inter-creditor subordination provisions were beyond the reach
of the CCAA and, therefore, that they were entitled to a
separate civil action to determ ne their rights under the
agreenent: Stelco Inc. (Re), [2006] O J. No. 1996, 21 C.B.R
(5th) 157 (C.A) ("Stelco I1"). The court rejected that
argunment and held that where the creditors' rights anongst
thenmsel ves were sufficiently related to the debtor and its
pl an, they were properly brought within the scope of the CCAA
pl an. The court said (para. 11):

In [Stelco I] -- the classification case -- the court
observed that it is not a proper use of a CCAA proceeding to
determ ne di sputes between parties other than the debtor
conpany . . . [H owever, the present case is not sinply an
inter-creditor dispute that does not involve the debtor
conpany; it is a dispute that is inextricably connected to
the restructuring process.

(Enmphasi s added)

[89] The approach | would take to the disposition of this
appeal is consistent wwth that view. As | have noted, the
third-party rel eases here are very closely connected to the
ABCP restructuring process.

[ 90] Some of the appellants -- particularly those represented
by M. Wods -- rely heavily upon the decision of the Quebec

2008 ONCA 587 (CanLll)



Court of Appeal in Mchaud v. Steinberg, supra. They say that
it is determnative of the release issue. In Steinberg, the
court held that the CCAA, as worded at the tine, did not permt
the rel ease of directors of the debtor corporation and that
third-party rel eases were not within the purview of the Act.
Deschanps J. A (as she then was) said (paras. 42, 54 and 58 --
English transl ation):

Even if one can understand the extrenme pressure wei ghing on
the creditors and the respondent at the tinme of the
sanctioning, a plan of arrangenent is not the appropriate
forumto settle disputes other than the clains that are the
subj ect of the arrangenent. In other words, one cannot, under
the pretext of an absence of fornmal directives in the Act,
transforman arrangenent into a potpourri.

The Act offers the respondent a way to arrive at a
conpromse wwth is creditors. It does not go so far as to
offer an unbrella to all the persons within its orbit by
permtting themto shelter thenselves fromany recourse.

[ page540]

The [ CCAA] and the case law clearly do not permt extending
the application of an arrangenent to persons other than the
respondent and its creditors and, consequently, the plan
shoul d not have been sanctioned as is [that is, including the
rel eases of the directors].

[ 91] Justices Vallerand and Delisle, in separate judgnents,
agreed. Justice Vallerand sunmari zed his view of the
consequences of extending the scope of the CCAA to third-party
rel eases in this fashion (para. 7):

In short, the Act will have becone the Conpani es' and Their

O ficers and Enpl oyees Creditors Arrangenent Act -- an awful
mess -- and likely not attain its purpose, which is to enable
the conpany to survive in the face of its creditors and
through their will, and not in the face of the creditors of
its officers. This is why | feel, just |ike ny coll eague,

that such a clause is contrary to the Act's node of

2008 ONCA 587 (CanLll)



operation, contrary to its purposes and, for this reason, is
to be banned.

[92] Justice Delisle, on the other hand, appears to have
rejected the rel eases because of their broad nature -- they
rel eased directors fromall clainms, including those that were
al together unrelated to their corporate duties with the debtor
conpany -- rather than because of a lack of authority to
sanction under the Act. Indeed, he seens to have recogni zed the
w de range of circunmstances that could be included within the
term "conprom se or arrangenent”. He is the only one who
addressed that term At para., 90 he said:

The CCAA is drafted in general ternms. It does not specify,
anong ot her things, what nust be understood by "conprom se or
arrangenment”. However, it may be inferred fromthe purpose of
this [Alct that these terns enconpass all that should enable
t he person who has recourse to it to fully dispose of his
debts, both those that exist on the date when he has recourse
to the statute and those contingent on the insolvency in

whi ch he finds hinself

(Enmphasi s added)

[ 93] The decision of the court did not reflect a viewthat
the ternms of a conprom se or arrangenent should "enconpass al
t hat shoul d enabl e the person who has recourse to [the Act] to
di spose of his debts ... and those contingent on the insolvency
in which he finds hinself", however. On occasion, such an
out | ook m ght enbrace third parties other than the debtor and
its creditors in order to make the arrangenent work. Nor would
it be surprising that, in such circunstances, the third parties
m ght seek the protection of releases, or that the debtor m ght
do so on their behal f. Thus, the perspective adopted by the
majority in Steinberg, in nmy view, is too narrow, having regard
to the | anguage, purpose and objects of the CCAA and the
intention of Parlianment. They nmade no attenpt to consider and
expl ain why a conprom se or arrangenent could not include
third-party releases. In addition, the decision [page541]
appears to have been based, at |east partly, on a rejection of
the use of contract-law concepts in analyzing the Act -- an
approach inconsistent with the jurisprudence referred to above.
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[94] Finally, the majority in Steinberg seens to have
proceeded on the basis that the CCAA cannot interfere with
civil or property rights under Quebec |law. M. Wods advanced
this argunment before this court in his factum but did not
press it in oral argunent. |Indeed, he conceded that if the Act
enconpasses the authority to sanction a plan containing third-

party releases -- as | have concluded it does -- the
provi sions of the CCAA as valid federal insolvency
| egi sl ation, are paranmount over provincial legislation. | shal

return to the constitutional issues raised by the appellants
|ater in these reasons.

[ 95] Accordingly, to the extent Steinberg stands for the
proposition that the court does not have authority under the
CCAA to sanction a plan that incorporates third-party rel eases,
| do not believe it to be a correct statenment of the |law and |
respectfully decline to follow it. The nodern approach to
interpretation of the Act in accordance with its nature and
purpose mlitates against a narrow interpretation and towards
one that facilitates and encourages conprom ses and
arrangenments. Had the majority in Steinberg considered the
broad nature of the terns "conprom se" and "arrangenent" and
the jurisprudence | have referred to above, they m ght well
have cone to a different concl usion.

The 1997 anendnents

[96] Steinberg |led to anmendnents to the CCAA, however. In
1997, s. 5.1 was added, dealing specifically with rel eases
pertaining to directors of the debtor conpany. It states:

5.1(1) A conprom se or arrangenent made in respect of a
debtor conpany may include in its terns provision for the
conprom se of clains against directors of the conpany that
arose before the comencenent of proceedi ngs under this Act
and that relate to the obligations of the conpany where the
directors are by law liable in their capacity as directors
for the paynment of such obligations.

Exception
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(2) A provision for the conprom se of clains agai nst
directors may not include clains that
(a) relate to contractual rights of one or nore
creditors; or
(b) are based on allegations of m srepresentati ons nmade
by directors to creditors or of wongful or
oppressi ve conduct by directors.

Powers of court

(3) The court may declare that a claimagainst directors
shall not be conpromsed if it is satisfied that the
conprom se would not be fair and reasonable in the
ci rcunst ances. [page542]

Resi gnation or renoval of directors

(4) Where all of the directors have resigned or have been
renmoved by the sharehol ders wi thout replacenent, any person
who manages or supervises the managenent of the business and
affairs of the debtor conpany shall be deened to be a
director for the purposes of this section.

[ 97] Perhaps the appellants' strongest argunment is that these
amendnents confirma prior lack of authority in the court to
sanction a plan including third-party releases. |If the power
exi sted, why would Parlianent feel it necessary to add an
amendnent specifically permtting such rel eases (subject to the
exceptions indicated) in favour of directors? Expressio unius
est exclusio alterius, is the Latin maximsonetinmes relied on
to articulate the principle of interpretation inplied in that
guestion: to express or include one thing inplies the exclusion
of the other.

[98] The maxi mis not hel pful in these circunstances, however.
The reality is that there may be anot her expl anati on why
Parlianent acted as it did. As one comentator has noted: [ See
Not e 8 bel ow]

Far frombeing a rule, [the maxi m expressi o unius] is not
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even | exi cographically accurate, because it is sinply not
true, generally, that the nere express conferral of a right
or privilege in one kind of situation inplies the denial of
the equivalent right or privilege in other kinds. Sonetines
it does and sonetines its does not, and whether it does or
does not depends on the particul ar circunstances of context.
Wt hout contextual support, therefore there is not even a
mld presunption here. Accordingly, the maximis at best a
description, after the fact, of what the court has discovered
from cont ext .

[99] As | have said, the 1997 anendnents to the CCAA
providing for releases in favour of directors of debtor
conpanies in limted circunstances were a response to the
deci sion of the Quebec Court of Appeal in Steinberg. A simlar
amendnent was nmade with respect to proposals in the BIA at the
sanme time. The rational e behind these anendnents was to
encourage directors of an insolvent conpany to remain in office
during a restructuring rather than resign. The assunption was
that by remaining in office the directors would provide sone
stability while the affairs of the conpany were being
reorgani zed: see Houl den and Morawetz, vol. 1, supra, at 2-144,
E11A; Dans |'affaire de |l a proposition de: Le Royal Penfield
inc. et Goupe Thibault Van Houtte et Associs |lte), [2003]

J.Q no. 9223, [2003] RJ.Q 2157 (C. S.), at paras. 44-46

[ 100] Parlianment thus had a particular focus and a particul ar
purpose in enacting the 1997 anmendnents to the CCAA and the

[ page543] BIA Wiile there is sonme nerit in the appellants
argunment on this point, at the end of the day | do not accept
that Parlianment intended to signal by its enactnment of s. 5.1
that it was depriving the court of authority to sanction plans
of conprom se or arrangenent in all circunstances where they
incorporate third-party releases in favour of anyone other than
the debtor's directors. For the reasons articul ated above, | am
satisfied that the court does have the authority to do so.
Whet her it sanctions the plan is a matter for the fairness
heari ng.

The deprivation of proprietary rights
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[ 101] M. Shapray very effectively |l ed the appellants
argunent that |egislation nust not be construed so as to
interfere with or prejudice established contractual or
proprietary rights -- including the right to bring an action --
in the absence of a clear indication of |legislative intention
to that effect: Halsbury's Laws of England, 4th ed. reissue,
vol . 44(1) (London: Butterworths, 1995) at paras. 1438, 1464
and 1467; Driedger, 2nd ed., supra, at 183; E. A Driedger and
Ruth Sullivan, Sullivan and Driedger on the Construction of
Statutes, 4th ed., (Markham Ont.: Butterworths, 2002) at 399.

| accept the inportance of this principle. For the reasons |
have expl ai ned, however, | amsatisfied that Parlianent's
intention to clothe the court with authority to consider and
sanction a plan that contains third-party rel eases is expressed
with sufficient clarity in the "conprom se or arrangenent"”
| anguage of the CCAA coupled with the statutory voting and
sanctioni ng nmechani sm nmaki ng the provisions of the plan binding
on all creditors. This is not a situation of inpermssible

"gap-filling" in the case of legislation severely affecting
property rights; it is a question of finding nmeaning in the
| anguage of the Act itself. |I would therefore not give effect

to the appellants' subm ssions in this regard.

The division of powers and paranountcy

[102] M. Wods and M. Sternberg submt that extending the
reach of the CCAA process to the conprom se of clains as
bet ween sol vent creditors of the debtor conpany and sol vent
third parties to the proceeding is constitutionally
i nperm ssi ble. They say that under the guise of the federal
i nsol vency power pursuant to s. 91(21) of the Constitution Act,
1867, this approach would inproperly affect the rights of civil
claimants to assert their causes of action, a provincial matter
falling within s. 92(13), and contravene the rules of public
order pursuant to the Cvil Code of Quebec. [page544]

[103] | do not accept these subm ssions. It has | ong been
established that the CCAA is valid federal |egislation under
the federal insolvency power: Reference re: Constitutional
Creditors Arrangenent Act (Canada), [1934] S.C. R 659, [1934]
S.C.J. No. 46. As the Suprenme Court confirmed in that case (p.
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661 S.C.R ), citing Viscount Cave L.C. in Royal Bank of Canada
v. Larue, [1928] A C. 187 (J.C.P.C ), "the exclusive

| egi slative authority to deal with all matters within the
domai n of bankruptcy and insolvency is vested in Parlianent”.
Chi ef Justice Duff el aborated:

Matters normally constituting part of a bankruptcy schenme
but not in their essence matters of bankruptcy and insol vency
may, of course, from another point of view and in another
aspect be dealt with by a provincial |egislature; but, when
treated as matters pertaining to bankruptcy and insol vency,
they clearly fall within the legislative authority of the
Dom ni on.

[ 104] That is exactly the case here. The power to sanction a
pl an of conprom se or arrangenent that contains third-party
rel eases of the type opposed by the appellants is enbedded in
the wording of the CCAA. The fact that this may interfere with
a claimant's right to pursue a civil action -- normally a
matter of provincial concern -- or trunp Quebec rules of public
order is constitutionally immterial. The CCAAis a valid
exerci se of federal power. Provided the matter in question
falls within the legislation directly or as necessarily
incidental to the exercise of that power, the CCAA governs. To
the extent that its provisions are inconsistent with provincial
| egislation, the federal legislation is paranmount. M. Wods
properly conceded this during argunent.

Conclusion with respect to |legal authority

[ 105] For all of the foregoing reasons, then, | conclude that
the application judge had the jurisdiction and | egal authority
to sanction the Plan as put forward.

(2) The Plan is "fair and reasonabl e"

[ 106] The second major attack on the application judge's
decision is that he erred in finding that the Plan is "fair and
reasonabl e" and in sanctioning it on that basis. This attack is
centred on the nature of the third-party rel eases contenpl ated
and, in particular, on the fact that they wll permt the
rel ease of some clains based in fraud.
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[ 107] Whether a plan of conprom se or arrangenent is fair and
reasonable is a matter of m xed fact and | aw, and one on which
t he application judge exercises a | arge neasure of discretion.
The standard of review on this issue is therefore one of
deference. In [page545] the absence of a denonstrable error, an
appel late court will not interfere: see Ravel ston Corp. Ltd.
(Re), [2007] O.J. No. 1389, 31 C.B.R (5th) 233 (CA).

[108] | would not interfere with the application judge's
decision in this regard. Wile the notion of releases in favour
of third parties -- including | eading Canadi an fi nanci al
institutions -- that extend to clainms of fraud is distasteful,
there is no legal inpedinent to the inclusion of a release for
clainms based in fraud in a plan of conprom se or arrangenent.
The application judge had been living with and supervising the
ABCP restructuring fromits outset. He was intimately attuned
to its dynamcs. In the end, he concluded that the benefits of
the Plan to the creditors as a whole, and to the debtor
conpani es, outwei ghed the negative aspects of conpelling the
unwi | Ii ng appellants to execute the releases as finally put
forward

[ 109] The application judge was concerned about the inclusion
of fraud in the contenplated rel eases and at the May hearing
adj ourned the final disposition of the sanctioning hearing in
an effort to encourage the parties to negotiate a resol ution.
The result was the "fraud carve-out" referred to earlier in
t hese reasons.

[ 110] The appellants argue that the fraud carve-out is
i nadequat e because of its narrow scope. It (i) applies only to
ABCP Dealers; (ii) limts the type of damages that nay be
clainmed (no punitive damages, for exanple); (iii) defines
"fraud" narrowy, excluding many rights that woul d be
protected by common |aw, equity and the Quebec concept of
public order; and (iv) limts clains to representations nmade
directly to Noteholders. The appellants submt it is contrary
to public policy to sanction a plan containing such a limted
restriction on the type of fraud clains that may be pursued
against the third parties.
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[ 111] The | aw does not condone fraud. It is the nbst serious
kind of civil claim There is, therefore, sone force to the
appel l ants' subm ssion. On the other hand, as noted, there is
no | egal inpedinment to granting the rel ease of an antecedent
claimin fraud, provided the claimis in the contenplation of
the parties to the release at the time it is given: Fotini's
Restaurant Corp. v. Wiite Spot Ltd., [1998] B.C. J. No. 598, 38
B.L.R (2d) 251 (S.C.), at paras. 9 and 18. There may be
di sput es about the scope or extent of what is rel eased, but
parties are entitled to settle allegations of fraud in civil
proceedings -- the clains here all being untested all egations
of fraud -- and to include rel eases of such clains as part of
that settlenent.

[112] The application judge was alive to the nerits of the
appel l ants' subm ssions. He was satisfied in the end, however,

[ page546] that the need "to avoid the potential cascade of
l[itigation that . . . would result if a broader 'carve out'
were to be allowed" (para. 113) outwei ghed the negative aspects
of approving releases with the narrower carve-out provision.

| npl enentation of the Plan, in his view, would work to the
overall greater benefit of the Notehol ders as a whole. | can
find no error in principle in the exercise of his discretion in
arriving at this decision. It was his call to nake.

[113] At para. 71, above, | recited a nunber of factual
findings the application judge nmade in concl uding that approval
of the Plan was within his jurisdiction under the CCAA and that
it was fair and reasonable. For convenience, | reiterate them
here -- with two additional findings -- because they provide an
i nportant foundation for his analysis concerning the fairness
and reasonabl eness of the Plan. The application judge found
t hat :

(a) The parties to be released are necessary and essential to
the restructuring of the debtor;

(b) the clains to be released are rationally related to the
purpose of the Plan and necessary for it;

(c) the Plan cannot succeed w thout the rel eases;

(d) the parties who are to have clains against themrel eased
are contributing in a tangible and realistic way to the
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Pl an;

(e) the Plan will benefit not only the debtor conpani es but
credi tor Notehol ders generally;

(f) the voting creditors who have approved the Plan did so with
knowl edge of the nature and effect of the rel eases; and
t hat,

(g) the releases are fair and reasonabl e and not overly broad
or offensive to public policy.

[ 114] These findings are all supported on the record.
Contrary to the subm ssion of sonme of the appellants, they do
not constitute a new and hitherto untried "test" for the
sanctioning of a plan under the CCAA. They sinply represent
findings of fact and inferences on the part of the application
j udge that underpin his conclusions on jurisdiction and
fairness.

[ 115] The appellants all contend that the obligation to
release the third parties fromclainms in fraud, tort, breach of
fiduciary duty, etc. is confiscatory and anmounts to a
requi renent that they -- as individual creditors -- nake the
equi val ent of a greater financial contribution to the Plan. In
his usual l|ively fashion, [page547] M. Sternberg asked us the
sanme rhetorical question he posed to the application judge. As
he put it, how could the court countenance the conprom se of
what in the future mght turn out to be fraud perpetrated at
t he hi ghest |evels of Canadian and foreign banks? Sever al
appel l ants conplain that the proposed Plan is unfair to them
because they will nake very little additional recovery if the
Pl an goes forward, but wll be required to forfeit a cause of
action against third-party financial institutions that my
yield themsignificant recovery. Ot hers protest that they are
being treated unequal ly because they are ineligible for relief
prograns that Liquidity Providers such as Canaccord have nade
avai l able to other smaller investors.

[116] Al of these argunents are persuasive to varying
degrees when considered in isolation. The application judge did
not have that |uxury, however. He was required to consider the
ci rcunstances of the restructuring as a whole, including the
reality that many of the financial institutions were not only
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acting as Deal ers or brokers of the ABCP Notes (with the

i npugned releases relating to the financial institutions in
t hese capacities, for the nost part) but also as Asset and
Liquidity Providers (wth the financial institutions nmaking
significant contributions to the restructuring in these
capacities).

[117] In insolvency restructuring proceedi ngs, al nost
everyone | oses sonething. To the extent that creditors are
required to conpromse their clains, it can always be
proclained that their rights are being unfairly confiscated and
that they are being called upon to make the equivalent of a
further financial contribution to the conprom se or
arrangenment. Judges have observed on a nunber of occasions that
CCAA proceedi ngs involve "a bal ancing of prejudices", inasnuch
as everyone is adversely affected in sone fashion.

[118] Here, the debtor corporations being restructured
represent the issuers of the nore than $32 billion in non-bank
sponsored ABCP Notes. The proposed conprom se and arrangenent
affects that entire segnent of the ABCP market and the
financial markets as a whole. In that respect, the application
j udge was correct in adverting to the inportance of the
restructuring to the resolution of the ABCP liquidity crisis
and to the need to restore confidence in the financial system
in Canada. He was required to consider and bal ance the
interests of all Noteholders, not just the interests of the
appel I ants, whose notes represent only about 3 per cent of that
total. That is what he did.

[ 119] The application judge noted, at para. 126, that the
Pl an represented "a reasonabl e bal ance between benefit to al
Not ehol ders and enhanced recovery for those who can make out
[ page548] specific clains in fraud" within the fraud carve-
out provisions of the releases. He al so recogni zed, at para.
134, that:

No Plan of this size and conplexity could be expected to
satisfy all affected by it. The size of the mgjority who have
approved it is testanent to its overall fairness. No plan to
address a crisis of this magnitude can work perfect equity
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anong all stakehol ders.

[120] In ny view, we ought not to interfere with his decision
that the Plan is fair and reasonable in all the circunstances.
D. Disposition

[ 121] For the foregoing reasons, | would grant |eave to
appeal fromthe decision of Justice Canpbell, but dismss the
appeal .

Appeal dism ssed.

SCHEDULE "A" -- CONDUI TS
Apol | o Trust
Apsl ey Trust
Aria Trust
Aur ora Trust
Comet Trust
Encore Trust
Gem ni Trust
| ronstone Trust
MVAI - | Trust
Newshor e Canadi an Trust
Qpus Trust
Pl anet Trust
Rocket Trust
Sel ki rk Fundi ng Trust
Si | verstone Trust
Sl ate Trust
Structured Asset Trust
Structured Investnent Trust 111
Synphony Trust
Wi t ehal I Trust
SCHEDULE "B" -- APPLI CANTS
ATB Fi nanci al
Cai sse de dpt et placenent du Qubec
Canaccord Capital Corporation [page549]
Canada Mortgage and Housi ng Corporation
Canada Post Corporation
Credit Union Central Alberta Limted
Credit Union Central of BC
Credit Union Central of Canada
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Credit Union Central of Ontario
Credit Union Central of Saskatchewan
Desj ardins G oup
Magna | nternational Inc.

Nat i onal Bank of Canada/ Nati onal Bank Fi nanci al
I nc.

NAV Canada
Nor t hwat er Capital Managenent |nc.

Publ ic Sector Pension |Investnent Board
The Governors of the University of Al berta
SCHEDULE " C" -- COUNSEL

(1) Benjamn Zarnett and Frederick L. Myers, for the Pan-
Canadi an I nvestors Committee

(2) Aubrey E. Kauffrman and Stuart Brotman, for 4446372 Canada
Inc. and 6932819 Canada I nc.

(3) Peter F.C. Howard, and Samaneh Hosseini, for Bank of
America N. A ; Ctibank N. A ; Ctibank Canada, in its
capacity as Credit Derivative Swap Counterparty and not in
any ot her capacity; Deutsche Bank AG HSBC Bank Canada
HSBC Bank USA, National Association; Merrill Lynch
International; Merill Lynch Capital Services, Inc.; Swss
Re Financi al Products Corporation; and UBS AG

(4) Kenneth T. Rosenberg, Lily Harnmer, and Max Starnino, for
Jura Energy Corporation and Redcorp Ventures Ltd.

(5) Craig J. HIl and Sam P. Rappos, for the Mnitors (ABCP
Appeal s)

(6) Jeffrey C. Carhart and Joseph Marin, for Ad Hoc Commttee
and Pricewat erhouse Coopers Inc., in its capacity as
Fi nanci al Advi sor

(7) Mario J. Forte, for Caisse de Dpt et Placement du Qubec

(8) John B. Laskin, for National Bank Financial Inc. and
Nat i onal Bank of Canada [ page550]

(9) Thomas McRae and Arthur O Jacques, for Ad Hoc Retai
Creditors Commttee (Brian Hunter, et al.)

(10) Howard Shapray, Q C. and Stephen Fitterman for |vanhoe
M nes Ltd.

(11) Kevin P. MElcheran and Heather L. Meredith for Canadi an
Banks, BMO ClI BC RBC, Bank of Nova Scotia and T.D. Bank

(12) Jeffrey S. Leon, for CIBC Mellon Trust Conpany,

Comput ershare Trust Conpany of Canada and BNY Trust Conpany
of Canada, as Indenture Trustees
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(13) Usman Shei kh, for Coventree Capital Inc.

(14) Allan Sternberg and Sam R Sasso, for Brookfield Asset
Managenment and Partners Ltd. and Hy BloomInc. and
Car daci an Mortgage Services Inc.

(15) Neil C. Saxe, for Dom nion Bond Rating Service

(16) Janes A. Wods, Sbastien R chenont and Mari e- Anne
Paquette, for Air Transat A T. Inc., Transat Tours Canada
Inc., The Jean Coutu G oup (PJC) Inc., Aroports de
Montral, Aroports de Montral Capital Inc., Ponerleau
Ontario Inc., Ponerleau Inc., LabopharmlInc., Agence
Mropolitaine de Transport (AMI), Gro Inc., Vtenents de
sports RGR Inc., 131519 Canada Inc., Tecsys Inc., New Gold
Inc. and Jazz Air LP

(17) Scott A Turner, for Webtech Wreless Inc., Wnn Capital
Corporation Inc., West Energy Ltd., Sabre Energy Ltd.,
Petrolifera PetroleumLtd., Vaquero Resources Ltd., and
St andard Energy Ltd.

(18) R G aham Phoeni x, for Metcalfe & Mansfield Alternative
| nvestnents Il Corp., Metcalfe & Mansfield Alternative
| nvestnents 111 Corp., Metcalfe & Mansfield Alternative
| nvestnents V Corp., Metcalfe & Mansfield Alternative
| nvestnents XI Corp., Metcalfe & Mansfield Alternative
I nvestnents XlI Corp., Quanto Financial Corporation and
Metcal fe & Mansfield Capital Corp.

Not es

Note 1: Section 5.1 of the CCAA specifically authorizes the
granting of releases to directors in certain circunstances.

Note 2: Georgina R Jackson and Janis P. Sarra, "Selecting the
Judicial Tool to get the Job Done: An Exami nation of Statutory
Interpretation, Discretionary Power and | nherent Jurisdiction in
| nsol vency Matters"” in Sarra, ed., Annual Review of Insolvency
Law, 2007 (Vancouver, B.C : Carswell, 2007).

Note 3: Citing Gbbs J.A in Chef Ready Foods, supra, at pp.
319-20 C.B.R
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Note 4: The legislative debates at the tinme the CCAA was
introduced in Parlianment in April 1933 nmeke it clear that the
CCAA is patterned after the predecessor provisions of s. 425 of
t he Conpanies Act 1985 (U K ): see House of Commobns Debat es
(Hansard), supra.

Note 5: See Canada Business Corporations Act, R S. C 1985, c.
C-44, s. 192; Ontario Business Corporations Act, RS O 1990, c.
B.16, s. 182.

Note 6: A mgjority in nunber representing two-thirds in val ue
of the creditors (s. 6).

Note 7: Steinberg was originally reported in French: Steinberg
Inc. ¢. Mchaud, [1993] J.Q no. 1076, [1993] R J.Q 1684
(C.A). Al paragraph references to Steinberg in this judgnent
are fromthe unofficial English translation available at 1993
Carswel | Que 2055.

Note 8: Reed Dickerson, The Interpretation and Application of
Statutes (Boston: Little Brown and Conpany, 1975) at pp. 234-35,
cited in Bryan A. Garner, ed., Black's Law Dictionary, 8th ed.
(West Group, St. Paul, Mnn., 2004) at p. 621.
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CITATION: Nelson Financial Group Ltd. (Re), 2011 ONSC 2750
COURT FILE NO.: 10-8630-00CL
DATE: 20110506

SUPERIOR COURT OF JUSTICE - ONTARIO

RE: IN THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, Cc. C-36, ASAMENDED

AND:

IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF NELSON FINANCIAL GROUPLTD., Applicant

BEFORE: MORAWETZ J.

COUNSEL: Richard B. Jones and Douglas Turner, Q.C., Specia Counsedl to the Interim
Operating Officer and to the Representative Counsel for Noteholders

James H. Grout and Seema Aggarwal, for A. John Page & Associates Inc.,
Monitor

Jane Waechter and Swapna Chandra, for the Ontario Securities Commission
HEARD: April 20, 2011

DECISION
RELEASED: April 21, 2011

REASONS: May 6, 2011

ENDORSEMENT

[1] The motion to sanction the Plan of Arrangement of Nelson Financial Group Ltd.
(“Nelson™) was heard on April 20, 2011.

[2] On April 21, 2011, following consideration of the supplementary affidavit of Richard B.
Jones, sworn April 20, 2011, the record was endorsed as follows:

“Motion granted. The Plan is sanctioned. An order has been signed in the form
presented, as amended, which includes sealing provision relating to Exhibit B to
the Thirteenth Report of the Monitor. Reasons will follow.”

[3] These are the reasons.

2011 ONSC 2750 (CanLll)



- Page 2 -

[4] At the outset, | note that this Companies Creditors Arrangement Act (“CCAA”)
application proceeded in a somewhat unconventional manner. These reasons reflect the very
specific facts of the application.

[5] Nelson filed its application under the CCAA on March 22, 2010. Nelson had sold to
members of the public some $80 million of term promissory notes and preferred shares. As of
the date of filing, over $37 million of the promissory notes were outstanding. The sole director,
voting shareholder and president of Nelson was Mr. Marc Boutet.

[6] Under the Initial Order of March 23, 2010, A. John Page & Associates Inc. was
appointed as Monitor of the Applicant ( the “Monitor”).

[7] By order of Pepal J., made on consent of the Applicant and the Monitor on June 15,
2010, Douglas Turner, Q.C. was appointed as Representative Counsel for the holders of the notes
issued by Nelson and Richard B. Jones was appointed as his Special Counsel.

[8] The restructuring was commenced as an application made by Nelson under the direction
and control of incumbent management and ownership.

[9] Commencing in September 2010, Representative Counsel sought the replacement of
management, as issues had been raised questioning the competency and bona fides of
management.

[10] In October 2010, the Representative Counsel’s Noteholder Advisory Committee
canvassed noteholders and obtained confirmation from more than two-thirds in claim amount
that they would not support any plan of arrangement that continued the incumbency of Mr.
Boutet.

[11] On November 11, 2010, Mr. Boutet resigned all of his positions with Nelson, surrendered
his shares for cancellation and released all claims against Nelson held by him or any of his
associated corporations. In exchange, he was provided with alimited release. The arrangements
in respect of his departure were approved by order of Pepall J. made November 22, 2010. In that
same decision, Pepall J. appointed a substantial shareholder, Ms. Sherri Townsend, as the Interim
Operating Officer (“IOQ”). Under the terms of her appointment, the IOO was granted full
powers as the Chief Executive Officer and was given particular authority to review the
circumstances of the debtor company and its assets and, if practicable, to develop a plan for its
restructuring.

[12] Under the direction of the 100, a business plan was developed and a Plan of Compromise
and Arrangement was devised.

[13] Counsel for the 100 takes the position that since the business of Nelson came under the
authority and direction of the 100, Nelson has conducted itself in full compliance with the
requirements of the CCAA and of the court orders made in these proceedings. Specificaly,
counsel submits that the OO has performed all of the duties and responsibilities placed upon her
by the order of November 22, 2010 and by subsequent orders of the court.
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[14] Under the Plan, creditors have the following options:

(&) creditors with claims for $1,000 or less will receive a cash payment for the full
amount of their claims (the “Convenience Class’);

(b) creditors may elect to receive a cash payment of 25% of their clams in full
satisfaction of their claims and all of their rights against the Applicant or any other
person in respect of their claims (the “ Cash Exit Option”); and

(c) creditors who are not in the Convenience Class and who do not elect the Cash Exit
Option will receive:

(i) capital recovery debentures for 25% of their claim;
(if) new special shares with aredemption price of 25% of their clam; and

(iii) one common share of the Applicant for each $100 of their claims (the “General
Plan Option”).

[15] The Plan was substantially finalized on February 11, 2011.
[16] The Plan Filing and Meeting Order was granted on March 4, 2011.

[17] From and after the appointment of the 100, the relationship as between the Monitor, the
|00 and their respective counsel became strained, if not dysfunctional. Further detailsin respect
of this relationship are set out in the materials served by the parties in the period leading up to
the granting of the Plan Filing and Meeting Order on March 4, 2011.

[18] Subsequent to the granting of the Plan Filing and Meeting Order, issues were raised by
Ms. Brenda Bissell, in her capacity as power of attorney for Gloria Bissell, who holds
promissory notes of Nelson in her own name and aso in her capacity as the owner of Globis
Administrators Inc. The concerns of Ms. Bissell are set out in her affidavit of April 12, 2011.

[19] Ms. Bissell, through counsel, attended before Mesbur J. on April 13, 2011 in respect of a
request for scheduling of a motion seeking to adjourn the meeting of creditors scheduled by the
Plan Filing and Meeting Order for April 16, 2011.

[20] The endorsement of Mesbur J. reads as follows:

Brenda Bissell P.A. [Power of Attorney] for a noteholder wishes to move urgently
to postpone the vote on the proposed Plan of Arrangement, etc. scheduled for
Saturday, April 16, 2011. Essentially, she wishes the opportunity to communicate
her position and information to the other Noteholders. A solution has emerged at
this 9:30 that will avoid both an urgent motion and any necessity to delay the
vote.
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On consent:

1. Specia Counsel, Mr. Jones, will forthwith (i.e. today, as soon as possible)
email all the Noteholders directing them to Ms. Bissell’s motion materials
posted on the Monitor's website, and suggesting they review the materia
before the meeting.

2. Mr. Page will provide Mr. Yeéllin today with a copy of the unredacted claims
procedure memorandum: (done)

3. Mr. Yélin will provide Mr. Jones with an electronic copy of the
communication his client wishes to send to the Noteholders and Mr. Jones
will immediately email it to all the Noteholders, subject to the communication
not containing defamatory, libellous or illegal statements.

4. If the plan is approved, Ms. Bissell’s motion materials may be filed for the
purposes of the sanction hearing and considered as a dissenting creditor’s
responding materials on the sanction hearing.

“Mesbur J.”

[21] Counsel to the 100 stated that all required steps, directed by the court in the Plan Filing
and Meeting Order, have been taken by the 100 and the Monitor.

[22] About 93% of the creditor clams were voted and the Plan of Compromise and
Arrangement including its technical amendments to April 12, 2011, was approved by over 96%
of the creditors voting representing 94.9% of the claim value voted.

[23] For aplan to be sanctioned, the application must meet the following three tests:

(i) there has been strict compliance with all statutory requirements and adherence to
previous orders of the court;

(i) nothing has been done or purported to be done that is not authorized by the CCAA;
and

(iii) the plan isfair and reasonable.
Re Sammi Atlas Inc. (1998) 3 C.B.R. (4™ 171.

[24] Counsdl to the IOO submits that the circumstances of this case are atypical. Until late
2010, the Applicant was under the direction of Mr. Boutet who, counsel submits, appears to have
committed a number of wrongful and fraudulent acts. The 100, in her First Report dated
February 18, 2011, set out some of those acts that had come to her attention. Counsel advised
that there can be no assurance provided by the 10O or the Monitor that there was strict
compliance with the court orders or the CCAA by the Applicant prior to the appointment of the
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|O0. Counsel submitted that in a case where the control of the debtor company is changed in the
course of the CCAA proceedings, the tests of compliance must be applied with reference to the
conduct of the persons who are directing the debtor company and the persons who will benefit
from the exercise of the court’s discretion at the time of the application for sanctioning.

[25] In the circumstances of this case, | accept this submission and consider it appropriate to
apply the test as set out in Sammi Atlas, in respect of compliance with statutory requirements and
orders of the court, for the period subsequent to the appointment of the IOO.

[26] Based on what was disclosed in the Motion Record filed April 19, 2011, the test as set
out in Sammi Atlas would appear to have been satisfied.

[27] However, it is also necessary to consider the Motion Record submitted by counsel on
behalf of Ms. Bissell. In the hearing, | inquired as to whether counsel had any comment in
respect of the materials filed by Ms. Bissell, as it was apparent that neither Ms. Bissell nor her
counsel were in attendance.

[28] In response to my inquiries, counsel advised that there had been the aforementioned
attendance before Mesbur J. on April 13, 2011.

[29] | find it surprising that the directions ordered by Mesbur J. were not placed in the
materials put before the court. In submissions, Mr. Jones advised that there had been full
compliance with respect to the directions issued by Mesbur J. He subsequently filed, in response
to my request, his affidavit setting forth complete details of the steps taken to comply with the
directions of Mesbur J.

[30] Having had the opportunity to review the affidavit of Mr. Jones, | am satisfied that, in the
period following the application of the 100, there has been compliance with all statutory
requirements and adherence to all previous orders of the court. Further, | am satisfied that it
appears that there has been nothing done or purported to be done that has not been authorized by
the CCAA.

[31] With respect to the third part of the test, namely, whether the plan is fair and reasonable,
the Plan does extinguish the equity interests of shareholders. Counsel to the IOO submits that
thisis just and equitable as the liquidation analysis of the Monitor, as set out in the Thirteenth
Report as of April 6, 2011, confirms that there is no reasonable basis on which there is any
economic value or interest in any shareholding of the Applicant at thistime.

[32] Further, the Monitor, in its Thirteenth Report, finds that the Plan is “fair and reasonable’.

[33] In addition, counsel to the 100 points out that the IOO and Representative Counsel
provided an information circular to the creditors including specific information as to the business
plan, financial projections and management of Nelson if the plan should be approved. Further,
the circular was reviewed by the Ontario Securities Commission and was found to be
unobjectionable.
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[34] Counsel aso submits that the Plan proposed and approved by the creditors is fair and
reasonable on its face and the only persons who receive any benefit under the Plan are the
creditors and those benefits are strictly proportionate to the proven claim interests of each
creditor.

[35] Inits Report, the Monitor makes a recommendation to the creditors and the court. The
Monitor clearly states that the creditors of Nelson are faced with a choice. They could choose to
approve the Plan which has both upsides and downsides. The upside is that if the new board of
directors and new management can successfully carry on the business, then, in time, the creditors
may recover the full amount of their claim and perhaps make a profit. However, the downsideis
that, if not successful, then the corporation may end up being wound up and creditors may
recover less than the approximately 42% recovery over five years that is estimated by the
Monitor in a bankruptcy or other form of liquidation at thistime.

[36] In this case, creditors had the benefit of the information circular and the supplementary
materials posted on the website and voted overwhelmingly in favour of the Plan.

[37] In determining whether a plan is fair and reasonable, the following are relevant
considerations:

1 The claims must have been properly classified; there must be no secret
arrangements to give an advantage to a creditor or creditors; the approval of the
plan by the requisite majority of creditors is most important.

2. It is helpful if the monitor or some other disinterested person has prepared an
analysis of anticipated receipts and liquidation or bankruptcy.

3. If other options or alternatives have been explored and rejected as workable, this
will be significant.

4, Consideration of the oppression of rights of certain creditors.
5. Unfairness to shareholders.
6. The court will consider the public interest.

(See N845, The 2011 Annotated Bankruptcy and Insolvency Act (Houlden, Morawetz and Sarra)

[38] | am satisfied that the foregoing considerations have been taken into account and, | am
satisfied that, in these circumstances, the Plan can be considered fair and reasonable.

[39] Accordingly, the motion is granted. An order has been signed approving and sanctioning
the Plan and the Articles of Reorganization and providing for itsimplementation.
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In the Matter of a Plan of Compromise or Arrangement of Philip Services Corp. and The
Applicants Listed on Schedule “A™

Application under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
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! Schedule “A” was not provided by the court.
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[1] Three sets of Motions arise in counterpoint to each other for determination at this time.

First, the Applicants in these CCAA proceedings seek an Order canceling a meeting of
Unsecured Creditors scheduled for November 2, 1999 (and temporarily postponed by my
Order pending release of this decision). The Meeting was called in accordance with an Order
of this Court dated September 23, 1999 (the “Meeting Order”) but is no longer necessary,
according to the Applicants, because they are no longer proposing a plan of compromise or

arrangement to such creditors. Why that is so will become apparent in a moment.

Secondly, Deloitte & Touche and a group of Underwriters each move for an Order declaring
the Supplemental Plan (which they call “the Third Canadian Plan”) is not fair and reasonable
and should not be approved by the Court. Deloitte & Touche and the Underwriters have
contingent claims against Philip Services Corp. (“Philip”) for contribution and indemnity in
relation to certain outstanding class actions against Philip and others in Canada and in the
U.S. and also in relation to certain threatened actions by Philip against them. They seek
alternative relief in the form of an order valuing their respective claims for voting purposes in
the CCAA proceedings in the amount of $2.6 billion (U.S.) with respect to Deloitte & Touche
and in an as yet unspecified (but no doubt very significant) amount with respect to the

Underwriters.

Finally, the Secured Lenders move, in the event that the Third Canadian Plan fails with
respect to the Contingent Claimants, for the appointment of a Receiver under their security
pursuant to the Bankruptcy and Insolvency Act with power to sale the Canadian assets of the

Applicants.
Background

[2] Following the Initial Order granted in these proceedings on June 25, 1999, and the
institution of parallel proceedings in U.S. Bankruptcy Court at the same time, the Applicants
filed a Disclosure Statement and Plan of Reorganization in the U.S. Court on July 12" (the
“U.S. Plan”) and the First Canadian Plan in this Court on July 15". The overall scheme, and
the effect of the First Canadian Plan, were to require all claims against Philip - a Canadian
company which had sought and obtained CCAA protection in this Court, as well as

Chapter 11 protection in the U.S. - to be dealt with in the U.S. proceedings. At the same time,
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those with claims against Philip - including the Contingent Claimants - were to be bound by

the provisions of the Canadian Plan although they were not to be given any vote on that Plan.

[3] Deloitte & Touche, supported by the Underwriters, brought a motion attacking the First
Plan’s procedural and substantive reasonableness and fairness, and on August 27, 1999 the
Court released reasons finding that the First Canadian Plan did not comply with the
requirements of the CCAA and Canadian law in certain respects. The thrust of those Reasons

is found in the following passage:

... the Canadian Plan as it is presently constituted fails to comply with the procedural
and statutory requirement of the CCAA regime in that it seeks to exclude the responding
claimants from participation in its process by providing that their claims against Philip
itself are to be governed by and treated in the U.S. proceedings, while at the same time
seeking to bind them to provisions of the Canadian Plan, all without affording those
claimants any right to vote.

[4] By further Order of this Court, dated September 23, 1999, and dealing with a claims
procedure, the Contingent Claimants were required to apply to the Court for an Order either
valuing their claims for voting purposes or challenging the further Canadian Plan which Philip
Service Corp. was to put forward, by a certain date. It is for this reason that issues are raised
on these Motions which might arguably have been more appropriately dealt with at a

sanctioning hearing for the Plan.

[5] The Applicants did put forward a Second Canadian Plan. It is the crafting of this Second
Plan which has led to the proceedings presently to be determined. In the Second Plan, the
Applicants proposed a compromise or arrangement with the Unsecured Creditors -
particularly, the Contingent Claimants - but they did so on a conditional basis only. The
Unsecured Creditors were to be Affected Creditors under the Plan only if the conditions were
satisfied by October 27, 1999. For the purpose of this endorsement it will suffice to
summarized the conditions by saying that they required the Contingent Claimants to negotiate
a settlement of the claims as between them, the Applicants, the Class Action Plaintiffs and the
Lenders on or before that date, and to agree to vote in favour of the Second Plan. The
conditions were not met. The effect is that the Applicants are no longer pursuing that portion
of the Amended And Restated Plan of Compromise and Arrangement dated September 24,
1999 (which | have been referring to as “the Second Canadian Plan”) which proposed a

compromise of unsecured creditor claims.
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[6] Philip has now filed a Supplement to the Amended and Restated Plan of Compromise and

Arrangement (the “Third Canadian Plan”). It is directed solely to the Secured Lenders.

[7] The Applicants seek to cancel the Meeting of Unsecured Creditors on the not surprising
ground that there is no need for any such Meeting in relation to the Third Canadian Plan since
it does not propose to affect the rights of Unsecured Creditors, including the Contingent
Claimants. They are supported by the Secured Lenders and by Royal Bank of Canada in this

position.

[8] On the other hand, Deloitte & Touche and the Underwriters submit that the Motion to
cancel the Meeting is simply a cover for an attempt by the Applicants to obtain court approval
to proceed with the Third Canadian Plan They attack it, as they attacked the First Plan, on the

grounds that it should be declared unfair and unreasonable, as it relates to their claims.
The Third Canadian Plan

[9] The Third Canadian Plan is proposed only to the Secured Lenders. It is not made to any
unsecured creditors, including the Contingent Claimants; and, it purports not to affect their
interests in any way. In very simple terms, it calls for the sale of Philip’s Canadian assets to
two Canadian companies and one U.S. company, all three of which will become subsidiaries
of a newly restructured U.S. Philip - Philip Services (Delaware), Inc. (“PSI”) - that will be over
90% owned by the Lenders and is expected to emerge from the Chapter 11 proceedings if the
U.S. Plan is sanctioned this week. The purchase price is valued at US$132 million. No cash is
to be paid, however. Instead, shares will be issued to the Secured Lenders. A receiver is to

be appointed for the purpose of completing the sale transaction.

[10] The operating assets of Philip will remain in Canada, but the businesses will be owned by
these new companies. Counsel for the Applicants readily concede that if the proposed sale is
completed the business and assets which presently belong to Philip in Canada will be placed
beyond the reach of any claim by the Contingent Claimants exercising their “unaffected” rights
after the Plan becomes effective. Indeed, they acknowledge that such a result is the very

purpose of the proposed arrangement.

Arguments and Analysis
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[11] At the same time - and for their part - the Contingent Claimants concede that there is no
prospect of their ever being able to recover anything against those assets in either a
restructuring or a liquidation scenario. This is because the Secured Lenders are owed over
$1 billion (U.S.), and the maximum “enterprise” or going concern value that is likely to be
extracted from a sale of the conglomerate Philip - i.e., Philip worldwide - is presently
estimated to be in the range between $500 and $ 600 million (U.S.). Although there may be
some arguments about whether that value is a little more, or a little less, everyone
acknowledges that whatever it is, it is eroding rapidly because of the service nature of the
Philip business, and that it is wholly inadequate to cover the conglomerate’s debt to the
Secured Lenders. The Monitor has estimated liquidation value at approximately $277.5 million
(U.S)).

[12] Thus, there is some urgency in finalizing the Philip restructuring, if it is to proceed.
Indeed, the Lenders’ alternative motion for the appointment of an interim receiver to sale the
Canadian business, if the CCAA proceeding via the Third Canadian Plan is not to proceed, is

driven by that very consideration.

[13] The position of the Contingent Claimants is addressed from differing directions, but in
essence it boils down to the complaint that they are being deprived of any leverage they may
have to negotiate a settlement of the outstanding claims as between them and the Applicants,
the Class Action Plaintiffs, and - particularly - the Lenders. This result is accomplished, they

submit,

a) by carving them out of the Plan, and purporting to leave them “unaffected” by it, while at
the same time rendering purposeless any potential claim against Philip in their “unaffected”
capacity, since the business assets of Philip in Canada will be transferred out of their reach

by the proposed sale; and,

b) by in effect forcing them to participate in the U.S. Plan - which the earlier Order of this
Court refused to sanction - where their rights will be “crammed down” and will become the

equivalent of no rights (and therefore no leverage) at all.

[14] | observe that in its Reasons of August 27, 1999 [reported at 11 C.B.R. (4th) 262], this
Court ruled that it was inappropriate for the Applicants both (a) to include the Contingent

Claimants in the Plan without giving them the right to vote on it and to enjoy the other benefits
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of the CCAA procedure, and (b) to force them to have their claims determined in the U.S.
proceedings. The Third Canadian Plan does not include them. It leaves them “unaffected”, in
CCAA jargon, and it does not force them to the U.S. (although it gives them the option to have

their claims determined in the U.S. proceeding).

[15] Both Mr. McDougall and Mr. Zarnett acknowledge that in some circumstances it is open
to a debtor to propose a plan of compromise to secured creditors only. However, they submit
that it is not appropriate for such a plan to be put forward by Philip at this stage and in these
circumstances. Philip having chosen to seek relief in Canada under the CCAA, and to seek
and obtain a stay Order against all creditors - including unsecured creditors generally, and
them as contingent claimants particularly - it ought not to be permitted to stop riding the

horses in tandem in mid-stream.

[16] While there is a certain ring of logic to this latter contention, | do not think it can carry the
day in the circumstances. There is no doubt that a debtor is at liberty, under the terms of
sections 4 and 5 of the CCAA, to make a proposal to secured creditors or to unsecured
creditors, or to both groups. | see nothing inherently wrong with the debtor falling back to one
or another of the narrower scenarios during the process if it becomes obvious that a
compromise or arrangement is not going to be possible on all fronts. The fact that a global
stay of proceedings has been granted in the Initial Order under the CCAA is not, in itself, an
impediment to such a step, in my view. While the stay is a powerful remedy, and may give
rise to certain corresponding obligations on the part of the debtor in terms of the CCAA
proceedings - see my earlier Reasons of August 27, 1999, for example - the purpose of the
stay must not be forgotten. The stay is imposed to enable the debtor company to have some
breathing room in the face of pending and potential proceedings against it, in order to give it
the time and uninterrupted opportunity to attempt to work out a restructuring. It is not
inconsistent with that purpose for the stay to reach beyond the target group of creditors for the
Plan, if the proposed restructuring from an overall perspective will assist the debtor’s survival
and is in the interests of those concerned as a whole. There are examples in the
jurisprudence of stays being imposed against claimants who were not sought to be made the

subject of plans of compromise.

[17] Here, the reality is - no matter what form of Plan is put forward, and, indeed, no matter

what form of restructuring is pursued - there is no prospect that the Contingent Claimants will
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recover anything as against Philip in Canada. They recognize this. Mr. McDougall conceded
that his clients have no realistic claim against Philip in Canada. What they want is leverage,
l.e., the ability to continue to pursue their object of negotiating a compromise which would

enable them to obtain a release from, or at least a cap to, their exposure.

[18] The objective is understandable. However, | do not think the Contingent Claimants have
the right, in the present circumstances of this case, to block and further delay the restructuring
process - at peril of destroying hundreds of millions of dollars of value in the debtor company -
by insisting that Philip continue to negotiate with them as part of the Canadian Plan, when it is
evident that such negotiations have become ineffective. There are interests of others at stake,

and not just those of the Secured Lenders.
[19] In this regard, the following factors are important:

1) Philip’s business worldwide and in Canada is a service business. For this reason the
restructuring of Philip is very time sensitive. Contracts for future work must be negotiated in
the climate of uncertainty which inevitably surrounds an insolvency proceeding. In its Second

Report, the Monitor states:

Accordingly, in the Monitor’s opinion it is imperative that the restructuring of Philip be
completed within the contemplated timeline of November 30, 1999 in order that
enterprise value is preserved for the benefit of Philip’s stakeholders. Any significant
delay between implementation of the US Plan and the Canadian Plan is also likely to
have significant adverse impacts on customers, employees and will result in day to day
operational problems as certain of the Canadian and US operations are highly
integrated businesses that operate as business units rather than legal entities in
separate countries.

2) Under the present Canadian Plan unsecured Trade Creditors are to be paid.

3) The present Canadian Plan allows, but does not obligate, Canadian unsecured creditors -
who are now unaffected by the Plan - to participate in the U.S. Plan if they wish - an option for
the unsecured creditors which Philip was able to negotiate with the Lenders, and which 59 of

the 70 unsecured creditors have apparently elected to pursue.

4) If the settlement of the Canadian Class Action is approved, the members of the Canadian
Class will be able to participate in a pool of 1.5% of the shares of the restructured Philip
through the U.S. Plan.
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5) The Secured Lenders are entitled to exercise their enforcement remedies under their
security. Theseremedies cover all assets of the Philip group of companies in Canada. Given
the lack of prospect of any surplus recovery on those assets, the Secured Lenders are the
only ones who will be entitled to the proceeds of realization in Canada. From a practical point
of view, then, it makes little difference that the form of realization proposed involves the
transfer of those business assets to the U.S. through a newly restructured Philip which is
controlled by the Lenders. The transfer will arguably enhance value by permitting a transfer of
the businesses in a manner co-ordinated with the emergence of Philip’s U.S. businesses from
Chapter 11.

6) All of the foregoing is to the benefit not only of the Secured Lenders but also of Canadian
suppliers, customers and employees - there are over 2,000 employees in Canada - who will

continue to deal with and to be employed in the ongoing business operation.
Conclusion

[20] For all of the foregoing reasons, | am not able to conclude that it is unfair or unreasonable
to permit the Third Canadian Plan to go forward at this stage. Accordingly, the Motion of the
Applicants to cancel the Meeting of Unsecured Creditors is allowed, and the Motions of
Deloitte & Touche and of the Underwriters attacking the Third Canadian Plan are dismissed.
That being the outcome, there is no need to consider the alternative claim of the respondents

to have their claims valued for voting purposes.

[21] As the Lenders motion for the appointment of an interim receiver was made only in the
alternative, it is not necessary to consider it, and having regard to the disposition of the other

Motions, it is simply dismissed.
[22] Orders accordingly.

Motion by debtor granted; motion by contingent claimants dismissed.
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landlords), Calloway Real Estate Investment Trust (on behalf of Calloway REIT
(Hopedale) Inc.), Calloway REIT (Laurentian Inc.), Crombie REIT, Triovest
Realty Advisors Inc. (on behalf of various landlords), Brad-Lea Meadows Limited
and Blackwood Partners Management Corporation (on behalf of Surrey CC
Properties Inc.)

Laura M. Wagner and Mathew P. Gottlieb for KingSett Capital Inc.
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Marsal Canada Inc. in its capacity as Monitor
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Harvey Chaiton for the Directors and Officers of the Applicants

Stephen M. Raicek and Mathew Maloley for Faubourg Boisbriand Shopping
Centre Limited and Sun Life Assurance Company of Canada

Vern W. DaRe for Doral Holdings Limited and 430635 Ontario Inc.
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SUPPLEMENTARY WRITTEN SUBMISSIONS: December 30, 2015, January 6, 2016 and
January 8, 2016

ENDORSEMENT

[1] The Applicants Target Canada Co., Target Canada Health Co., Target Canada Mobile
GP Co., Target Canada Pharmacy (BC) Corp, Target Canada Pharmacy (Ontario) Corp,
Target Canada Pharmacy Corp, Target Canada Pharmacy (Sk) Corp, and Target Canada
Property LLC (“Target Canada™) bring this motion for an order, inter alia:

(@) accepting the filing of a Joint Plan Compromise and Arrangement in respect
of Target Canada Entities (defined below) dated November 27, 2015 (the
C‘Plarf’ ;
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(b) authorizing the Target Canada Entities to establish one class of Affected
Creditors (as defined in the Plan) for the purpose of considering and voting on
the Plan (the “Unsecured Creditors’ Class”);

(c) authorizing the Target Canada Entities to call, hold and conduct a meeting of
the Affected Creditors (the “Creditors’ Meeting”) to consider and vote on a
resolution to approve the Plan, and approving the procedures to be followed

with respect to the Creditors’ Meeting;

(d) setting the date for the hearing of the Target Canada Entities” motion seeking
sanction of the Plan should the Plan be approved by the required majority of
Affected Creditors of the Creditors Meeting.

[2] On January 13, 2016, the Record was endorsed as follows: “The Plan is not accepted

for filing. The Motion is dismissed. Reasons to follow.”
[3] These are the reasons.

[4] The Applicants and Partnerships listed on Schedule “A” to the Initial Order (the

“Target Canada Entities”) were granted protection from their creditors under the Companies’

Creditors Arrangement Act (“CCAA”) pursuant to the Initial Order dated January 15, 2015
(as Amended and Restated, the “Initial Order”). Alvarez & Marsal Canada Inc. was appointed

in the Initial Order to act as the Monitor. *

[5] The Target Canada Entities, with the support of Target Corporation as Plan Sponsor,

have now developed a Plan to present to Affected Creditors.

[6] The Target Canada Entities propose that the Creditors® Meeting will be held on
February 2, 2016.

[7] The requested relief sought by Target Canada is supported by Target Corporation,

Employee Representative Counsel, Centerbridge Partners, L.P. and Davidson Kempner,

! Capitalized terms not defined herein have the same meaning as set out in the Plan.

2016 ONSC 316 (CanLll)



CREIT, Glentel Inc., Bell Canada and BCE Nexxia, M.E.T.R.O. Incorporated, Eleven Points

Logistics Inc., Issi Inc. and Sobeys Capital Incorporated.
[8] The Monitor also supports the motion.

[9] The motion was opposed by KingSett Capital, Morguard Investments Limited,
Morguard Investment REIT, Smart REIT, Crombie REIT, Triovest, Faubourg Boisbriand and
Sun Life Assurance, Primaris REIT, and Doral Holdings Limited (the “Objecting
Landlords”).

Background

[10] In February 2015, the court approved the Inventory Liquidation Process and the Real
Property Portfolio Sale Process (“RPPSP”) to enable the Target Canada Entities to maximize

the value of their assets for distribution to creditors.

[11] By the summer of 2015, the processes were substantially concluded and a claims
process was undertaken. The Target Canada Entities began to dewvelop a plan that would

distribute the proceeds and complete the orderly wind-down of their business.

[12] The Target Canada Entities discussed the development of the Plan with representatives

of Target Corporation.

[13] The Target Canada Entities negotiated a structure with Target Corporation whereby
Target Corporation would subordinate significant intercompany claims for the benefit of

remaining creditors and would make other contributions under the Plan.

[14] Target Corporation maintained that it would only consider subordinating these
intercompany claims and making other contributions as part of a global settlement of all
issues relating to the Target Canada Entities including a settlement and release of all Landlord

Guarantee Claims where Target Corporation was the Guarantor.
[15] The Plan as structured, if approved, sanctioned and implemented will

() complete the wind-down of the Target Canada Entities;
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(i) effect a compromise, settlement and payment of all Proven Claims; and
(iii) grant releases of the Target Canada Entities and Target Corporation, among others.

[16] The Plan provides that, for the purposes of considering and voting on the plan, the

Affected Creditors will constitute asingle class (the “Unsecured Creditors’ Class”).

[17] In the majority of CCAA proceedings, motions of this type are procedural in nature
and more often than not they proceed without any significant controversy. This proceeding is,
however, not the usual proceeding and this motion has attracted significant controversy. The

Objecting Landlords have raised concerns about the terms of the Plan.

[18] The Objecting Landlords take the position that this motion deals with not only
procedural issues but substantive rights. The Objecting Landlords have two major concerns.

Obijection # 1 — Breach of paragraph 19A of the Amended and Restated Order

[19] First, in February 2015, an Amended and Restated Order was sought by Target
Canada. Paragraph 19A was incorporated into the Amended and Restated Order, which
provides that the claims of any landlord against Target Corporation relating to any lease of
real property (the “Landlord Guarantee Claims”) shall not be determined mn this CCAA
proceeding and shall not be released or affected in any way in any plan filed by the

Applicants.
[20] Paragraph 19A provides as follows:

19A. THIS COURT ORDERS that, without in any way altering, increasing, creating
or eliminating any obligation or duty to mitigate losses or damages, the rights,
remedies and claims (collectively, the “Landlord Guarantee Claims”) of any landlord
against Target US pursuant to any indemnity, guarantee, or surety relating to a lease of
real property, including, without limitation, the validity, enforceability or quantum of
such Landlord Guarantee Claims: (a) shall be determined by a judge of the Ontario
Superior Court of Justice (Commercial List), whether or not the within proceeding
under the CCAA continue (without altering the applicable and operative governing
law of such indemnity, guarantee or surety) and notwithstanding the provisions of any
federal or provincial statutes with respect to procedural matters relating to the
Landlord Guarantee Claims; provided that any landlord holding such guarantees,
indemnities or sureties that has not consented to the foregoing may, within fifteen (15)
days of the making of this Order, bring a motion to have the matter of the venue for
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[21]

the determination of its Landlord Guarantee Claim adjudicated by the Court; (b) shall
not be determined, directly or indirectly, in the within CCAA proceedings; (c) shall be
unaffected by any determination (including any findings of fact, mixed fact and law or
conclusions of law) of any rights, remedies and claims of such landlords as against
Target Canada Entities, whether made in the within proceedings under the CCAA or in
any subsequent proposal or bankruptcy proceedings under the BIA, other than that any
recoveries under such proceedings received by such landlords shall constitute a
reduction and offset to any Landlord Guarantee Claims; and (d) shall be treated as
unaffected and shall not be released or affected in any way in any Plan filed by the
Target Canada Entities, or any of them, under the CCAA, or any proposal filed by the
Target Canada Entities, or any of them, under the BIA.

The evidence of Target Canada in support of the requested change consisted of the

Affidavit of Mark Wong, who stated at the time:

[22]

“A component of obtaining the consent of the Landlord Group for approval of the Real
Property Portfolio Sales Process (“RPPSP”) was the agreement of The Target Canada
Entities to seek approval of certain changes to the initial order in the form of an
amended and restated initial order...[T]hese proposed changes were the subject of
significant negotiation between the Landlord Group and The Target Canada Entities,

with the assistance and input of the Monitor and Target Corporation.”
The Monitor, in its second report dated February 9, 2015, stated:

(3.4) Counsel to the Landlord Group advised that the Real Property Portfolio Sales
Process proceeding on a consensual basis as described below is conditional on the

proposed changes to the initial order.

(3.5) The Monitor recommends approval of the amended and restated initial order as
it reflects;

(@) revisions negotiated as among The Target Canada Entities, the Landlord
Group and Target U.S. (in conjunction with revisions to the Real Property

Portfolio Sales Process), with the assistance of the Monitor; and

(b) afair and reasonable balancing of interests.
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[23] Thus, Objecting Landlords contend that the agreement resulting in Paragraph 19A of
the Amended and Restated Initial Order was not just a condition of the Landlord Group’s
agreement to the RPPSP — it was also a condition of the Landlord Group withdrawing both its
opposition to the CCAA process and its intention to commence a bankruptcy application to

put the Applicants into bankruptcy at the come back hearing.

[24] The Objecting Landlords contend that the Applicants now seek to file a plan that
releases the Landlord Guarantee Claims. This, in their view, is a clear breach of paragraph
19A, which Target Canada sought and the Monitor supported.

Objection # 2 — Breach of paragraph 55 of the Claim Procedure Order

[25] Second, the Objecting Landlords contend that the Plan violates the Claims Procedure
Order and the CCAA. They argue that the Claims Procedure Order was also settled after
prolonged negotiations between the Target Canada Entities and their creditors, including the
landlords and that this order sets out a comprehensive claims process for determining all

claims, including landlords’ claims.

[26] The Objecting Landlords contend that Paragraph 55 of the Claims Procedure Order
expressly excludes Landlord Guarantee Claims and provides that nothing in the Claims
Procedure Order shall prejudice, limit, or otherwise affect any claims, including under any
guarantee, against Target Corporation or any predecessor tenant. Paragraph 55 also ends with
the proviso that “{flor greater certainty, this Order is subject to and shall not derogate from

paragraph 19A of the Initial Order.”

[27] The Objecting Landlords take the position that, in clear breach of Paragraph 55 and of
the Claims Procedure Order generally, the Plan provides for a set formula to determine
landlord claims, including claims against Target Corporation under its guarantees. KingSett
further contends that the formula not only purports to determine landlords’ claims for
distribution purposes, it also purports to determine their claims for voting purposes, with no
ability to challenge either.  KingSett contends that this violates the terms of the Claims

Procedure Order that was sought by the Applicants and supported by the Monitor.

2016 ONSC 316 (CanLll)



[28] In summary, the Objecting Landlords take the position that the foregoing issues are
crucial threshold issues and are not merely “procedural” questions and as such the court has to
determine whether it can accept a plan for filing if that plan in effect permits Target Canada to

renege on their agreements with creditors, violate court orders and the CCAA.

[29] In my view the issues raised by the Objecting Landlords are significant and they

should be determined at this time.

Position of Target Canada

[30] Target Canada takes the position that the threshold for the court to authorize Target

Canada to hold the creditors meeting is low and that Target Canada meets this threshold.

[31] Target Canada submits that the Plan has been the subject of numerous discussions
and/or negotiations with Target Corporation (leading to a structure based on Target
Corporation serving as Plan Sponsor), the Monitor and a wide variety of stakeholders. Target
Canada states that if approved, the Plan will effect a compromise, settlement and payment of
all proven claims in the near term in a manner that maximizes and accelerates stakeholder

recovery.

[32] Target Corporation, as Plan Sponsor and a creditor of Target Canada, has agreed to
subordinate approximately $5 billion in intercompany claims to the claims of other Affected
Creditors. Based on the Monitor’s preliminary analysis, the Plan provides for recoveries for

Affected Creditors generally in the range of 75% to 85% of their proven claims.

[33] Target Canada contends that recent case law supports the jurisdiction of the CCAA
court to provide that third party claims be addressed within the CCAA and leaves it open to a

debtor company to address such claims in a plan.

[34] The Plan provides that Affected Creditors will vote on the Plan as a single unsecured
class. Target Canada submits that this is appropriate on the basis that all Affected Creditors
have the required commonality of interest (i.e. an unsecured claim) in relation to the claims

against Target Canada and the Plan will compromise and release all of their claims.
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[35] Target Canada is of the view that fragmentation of these creditors into separate classes

would jeopardize the ability to achieve a successful plan.

[36] The Plan values the Landlord Restructuring Period Claims of landlords whose leases
have been disclaimed by applying a formula (“Landlord Formula Amount”) derived from the
formula provided under s. 65.2 (3) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
(“BIA” and “BIA Formula”). The Landlord Formula Amount enhances the BIA Formula by
permitting recovery of an additional year of rent. Target Corporation intends to contribute
funds necessary to pay this enhancement (the “Landlord Guarantee Top-Up Amounts™)
Target Canada contends that the use of the BIA Formula to value landlord claims for voting

and distribution purposes has been approved in other CCAA proceedings.

[37] With respect to the Landlord Formula Amount to calculate the Landlord Restructuring
Period Claims, the formula provides for, in effect, Landlord Restructuring Period Claims to be

valued at the lesser of either:

(i) rent payable under the lease for the two years following the disclaimer plus 15% of
the rent for the remainder of the lease term; or

(i) four years rent.

[38] Target Canada further contends that the court has the jurisdiction to modify the Initial
Order on Plan Implementation to permit the Target Canada Entities to address Landlord
Guarantee Claims in the Plan and that it is appropriate to do so in these circumstances. This
justification is based on the premise that the landscape of the proceedings has been
significantly altered since the filing date, particularly in light of the material contributions that
Target Corporation prepared to make as Plan Sponsor in order to effect a global resolution of
issues.  Further, they argue that Landlord Guarantee Creditors are appropriately compensated
under the Plan for their Landlord Guarantee Claims by means of the Landlord Guarantee
Creditor Top-Up amounts, which will be funded by Target Corporation. As such, Landlord
Guarantee Creditors will be paid 100% of their Landlord Restructuring Period Claims, valued

in accordance with the Landlord Formula Amount.
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[39] The Applicants contend that they seek to achieve a fair and equitable balance in the
Plan. The Applicants submit that questions as to whether the Plan is in fact balanced, and fair
and reasonable towards particular stakeholders, are matters best assessed by Affected
Creditors who will exercise their business judgment in voting for or against the Plan. Until
Affected Creditors have expressed their views, considerations of fairness are premature and
are not matters that are required to be considered by the court in granting the requested
Creditors’ Meeting.  If the Plan is approved by the requisite majority of the Affected
Creditors, the court will then be in a position to fully evaluate the fairness and reasonableness
of the Plan as a whole, with the benefit of the business judgment of Affected Creditors as

reflected in the vote of the Creditors’ Meeting.
[40] The significant features of the Plan include:

(i) the Plan contemplates that a single class of Affected Creditors will consider and vote

on the plan.

(ii) the Plan entitles Affected Creditors holding proven claims that are less than or equal
to $25,000 (“Convenience Class Creditors”) to be paid in full;

(iii) the Plan provides that all Landlord Restructuring Period Claims will be calculated

using the Landlord Formula Amount derived from the BIA Formula;

(iv) As aresult of direct funding from Target Corporation of the Landlord Guarantee
Creditor Top-Up amounts, Landlord Guarantee Creditors will be paid the full value of

their Landlord Restructuring Period Claims;

(v) Intercompany Claims will be valued at the amount set out in the Monitor’s

Intercompany Claims Report;

(vi) If approved and sanctioned, the Plan will require an amendment to Paragraph 19A of
the Initial Order which currently provides that the Landlord Guarantee Claims are to
be dealt with outside these CCAA proceedings. The Plan provides that this
amendment will be addressed at the sanction hearing once it has been determined
whether the Affected Creditors support the Plan.
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(vii)  Inexchange for Target Corporations’ economic contributions, Target Corporation
and certain other third parties (including Hudson’s Bay Company and Zellers, which
have indemnities from Target Corporation) will be released, including in relation to

all Landlord Guarantee Claims.

[41] If the Plan is approved and implemented, Target Corporation will be making economic

contributions to the Plan. In particular:

(@) In addition to the subordination of the $3.1 billion intercompany claim that Target
Corporation agreed to subordinate at the outset of these CCAA proceedings, on Plan
Implementation Date, Target Corporation will cause Property LLP to subordinate
almost all of the Property LLP (“Propco”) Intercompany Claim which was filed

against Propco in an additional amount of approximately $1.4 billion;

(b) In turn, Propco will concurrently subordinate the Propco Intercompany Claim filed
against TCC in an amount of approximately $1.9 billion (adjusted by the Monitor to
$1.3 billion);

(c) Target Corporation will contribute funds necessary to pay the Landlord Guarantee

Creditor Top-Up Amounts.

[42] Target Canada points out that in discussions with Target Corporation to establish the
structure for the Plan, Target Corporation maintained that it would only consider
subordinating these remaining intercompany claims as part of a global settlement of all issues

relating to the Target Canada Entities, including all Landlord Guarantee Claims.

[43] The issue on this motion is whether the requested Creditors’ Meeting should be

granted. Section 4 of the CCAA provides:

4. Where a compromise or arrangement is proposed between a debtor company and its
unsecured creditors or any class of them, the court may, on the application in a summary way
of the company, or any such creditor or of the trustee in bankruptcy or liquidator of the
company, order a meeting of the creditors or class of creditors, and, if the court so determines,
of shareholders of the company, to be summoned in such manner as the court directs.
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[44] Counsel cites Nova Metal Products for the proposition that the feasibility of a plan is a
relevant significant factor to be considered in determining whether to order a meeting of
creditors. However, the court should not impose a heavy burden on a debtor company to
establish the likelihood of ultimate success at the outset (Nova Metal Products v. Comiskey
(Trustee of) (1990), 41 O.A.C. 282 (C.A).

[45] Counsel submit that the court should order a meeting of creditors unless there is no
hope that the plan will be approved by the creditors or, if approved, the plan would not for
some other reason be approved by the court (ScoZinc Ltd., Re, 2009 NSSC 163, 55 C.B.R.
(5th) 205).

[46] Counsel also submits that the court has described the granting of the Creditors’
Meeting as essentially a “procedural step” that does not engage considerations of whether the
debtors’ plan is fair and reasonable. Thus, counsel contends, unless it is abundantly clear the
plan will not be approved by its creditors, the debtor company is entitled to put its plan before
those creditors and to allow the creditors to exercise their business judgment in determining

whether to support or reject fit.

[47] Target Canada takes the position that there is no basis for concluding that the Plan has,
no hope of success and the court should therefore exercise its discretion to order the Creditors

Meeting.

[48] Counsel to Target Canada submits that the flexibility of the CCAA allows the Target
Canada Entities to apply a uniform formula for valuing Landlord Restructuring Period Claims
for voting and distribution purposes, including Landlord Guarantee Claims, in the interests of

ensuring expeditious distributions to all Affected Creditors

[49] Counsel contends that if each Landlord Restructuring Period Claim had to be
individually calculated based on the unique facts applicable to each lease, including future
prospects for mitigation and uncertain collateral damage, the resulting disputes would embroil
disputes between landlords and the Target Canada Entities in lengthy proceedings. Counsel

contends that the issue relating to the Landlord Guarantee Claims is more properly a matter of
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the owverall fairness and reasonableness of the Plan and should be addressed at the sanction

hearing.

[50] The Plan also contemplates releases for the benefit of Target Corporation and other
third parties to recognize the material economic contribution that have resulted in favourable
recoveries for Affected Creditors. These releases, Target Canada contends, satisfy the well
established test for the CCAA court to approve third party releases. (ATB Financial v.
Metcalfe & Mansfield Alternative Investments Il Corp., (2008) 42 C.B.R. (5'") 90 (Ont. S.C.J.
[Commercial List], affirmed 2008 ONCA 587, (sub nom. Re Metcalfe & Mansfield

Alternative Investments Il Corp.)

[51] Likewise, the issue of Third Party Claims and Third Party Releases is a matter that can

be addressed at sanction.

[52] With respect to the amendment to Paragraph 19A of the Initial Order, counsel submits
that since the date of the Initial Order, and since this paragraph was included in the Initial
Order, the landscape of the restructuring has shifted considerably, most notably in the form of

the economic contributions that are being offered by Target Corporation, as Plan Sponsor.

[53] The Target Entities propose that on Plan Implementation, Paragraph 19A of the Initial
Order will be deleted. Counsel submits that the court has the jurisdiction to amend the Initial
Order through its broad jurisdiction under s. 11 of the CCAA to make any order that it
considers appropriate in the circumstances and further, the court would be exercising its
discretion to amend its own order, on the basis that it is just and appropriate to do so in these
particular circumstances. Counsel submits that the requested amendment is essential to the
success of the Plan and to maximize and expedite recoveries for all stakeholders. Further, the
notion that a post-filing contract cannot be amended despite subsequent events fails to do

justice to the flexible and “real time” nature of a CCAA proceeding.

[54] As such, counsel contends that no further information is necessary in order for the
landlords to determine whether the Plan is fair and reasonable and they are in a position to

vote for or against the Plan.
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Position of the Objecting Landlords

[55] At the outset of this proceeding, Target Canada, Target Corporation and Target
Canada’s landlords agreed that Landlord Guarantee Claims would not be affected by any
Plan. In exchange, several landlords with Landlord Guarantee Claims agreed to withdraw
their opposition to Target Canada proceeding with the liquidation under the CCAA and the
RPPSP.

[56] Counsel to the landlords submit that 10 months after having received the benefit of the
landlords not opposing the RPPSP and the continuation of the CCAA, Target Canada seeks
the court’s approval to unequivocally renege on the agreement that violates the Amended

Order by filing a Plan that compromises Landlord Guarantee Claims.

[57] The Objecting Landlords also contend that the proposed plan violates the Amended
Order and the Claims Procedure Order by purporting to the value the landlords’ claims,

including all Landlord Guarantee Claims, using a formula.

[58] Objecting Landlords take the position that they have claims against Target Canada as a
result of its disclaimer of long term leases, guaranteed by Target Corporation, in excess of the
amount that the Plan values these claim. One example is the claim of KingSett. KingSett
insists they have a claim of at least $26 million which has been valued for Plan purposes at $4

million plus taxes.

[59] The Objecting Landlords submit that the court cannot and should not allow a plan to
be filed that violates the court’s orders and agreements made by the Applicant. Further, if the
motion is granted, the CCAA will no longer allow for a reliable process pursuant to which
creditors can expect to negotiate with an Applicant in good faith. Counsel contends that the
amendment of the Initial Order to buttress the agreement between the parties not to
compromise the Landlord Guarantee Claims was intended to strengthen, not weaken, the
landlords’ ability to enforce Target Canada and Target Corporation’s contractual obligation
not to file a plan that compromises Landlord Guarantee Claims and it would be a perverse

outcome for the court to hold otherwise.
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[60] With respect to claims procedure, the Claims Procedure Order provides in Paragraph
32 that a claim that is subject to a dispute “shall” be referred to a claims officer of the court
for adjudication. The Objecting Landlords submit that the Claims Procedure Order reaffirms
the agreement between Target Canada, Target Corporation and the Landlord Group with
respect to Landlord Guarantee Claims; they refer to Paragraph 55 which specifically provides
that nothing in the order shall prejudice, limit, bar, extinguish or otherwise affect any rights or
claims, including under any guarantee or indemnity, against Target Corporation or any

predecessor tenant.

[61] Counsel for the Objecting Landlords submit that the Plan provides the basis for Target
Corporation to avoid its obligation to honour guarantees to landlords, which Target
Corporation agreed would not be compromised as part of the CCAA proceedings. Counsel
contends that the Plan seeks to use the leverage of the “Plan Sponsor” against the creditors to
obtain approval to renege on its obligations. This, according to counsel, amounts to an

economic decision by Target Corporation in its own financial interest.

[62] In support of its proposition that the court cannot accept a plan’s call for a meeting
where the plan cannot be sanctioned, counsel references Crystallex International Corp., Re,
2013 ONSC 823, 2013 CarswellOnt 3043 [Commercial List]. Counsel submits that the court
should not allow the Applicants to file a plan that from the outset cannot be sanctioned

because it violates court orders or is otherwise improper.

[63] In this case, counsel submits that the Plan cannot be accepted for filing because it
violates Paragraph 19A of the Amended Order and Paragraph 55 of the Claims Procedure
Order. The Objecting Landlords stated as follows:

Paragraph 19A of the Amended Order is unequivocal. Landlord Guarantee Claims:
(@) shall not be determined, directly or indirectly, in the CCAA proceeding;

(b) shall be unaffected by any determination of claims of landlords against Target

Canada; and,
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(c) shall be treated as unaffected and shall not be released or affected in any way
in any Plan filed by Target Canada under the CCAA.

Likewise, the Claims Procedure Order, as amended, clearly provides that:

(a) disputed creditors’ claims shall be adjudicated by a Claims Officer or the
Court;

(b) creditors have until February 12, 2016 to object to intercreditor claims; and,

(c) the claims process shall not affect Landlord Guarantee Claims and shall not

derogate from paragraph 19A of the Amended Order.

There is no dispute that the Plan that Target Canada now seeks to file violates these terms
of the Amended Order and the Claims Procedure Order...

[64] With respect to the issue of Paragraph 19A, counsel submits that this provision
benefits Target Canada’s creditors who have guarantees from Target Corporation. Further,
under the plan, these creditors gain nothing from subordination of Target Corporation’s
intercompany claim, which only benefits creditors who did not obtain guarantees from Target
Corporation. Counsel referred to Alternative Fuel Systems Inc., Re, 2003 ABQB 745, 20
Alta. L.R. (4th) 264, affd 2004 ABCA 31, 346 A.R. 28, where both courts emphasized the
importance of following a claims procedure and complying with ss. 20(1)(a)(iii) to determine

landlord claims.

[65] Accordingly, counsel submits that barring landlord consent at the claims process stage
of the CCAA proceeding, the court cannot unilaterally impose a cookie cutter formula to

determine landlord claims at the plan stage.

Analysis

[66] Target Canada submits that the threshold for the court to authorize Target Canada to
hold the creditors meeting is low and that Target Canada meets this threshold.
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[67] In my view, it is not necessary to comment on this submission insofar as this Plan is

flawed to the extent that even the low threshold test has not been met.

[68] Simply put, I am of the view that this Plan does not have even a reasonable chance of

success, as it could not, in this form, be sanctioned.

[69] As such, I see no point in directing Target Canada to call and conduct a meeting of
creditors to consider this Plan, as proceeding with a meeting in these circumstances would

only result in a waste of time and money.

[70] Even if the Affected Creditors voted in favour of the Plan in the requisite amounts, the

court examines three criteria at the sanction hearing:
(N Whether there has been strict compliance with all statutory requirements;

(i)  Whether all materials filed and procedures carried out were authorized by
the CCAA;

(iii)  Whether the Plan is fair and reasonable.

(See Re Quintette Coal Ltd. (1992), 13 C.B.R. (3d) 146 (B.C.S.C.); Re Dairy Corp. of Canada
Ltd., [1934] O.R. 436 (Ont. S.C.); Olympia & York Developments Ltd. v. Royal Trust Co.
(1993), 17 C.B.R. (3d) 1 (Ont. Gen. Div.); Re Northland Properties Ltd. (1988), 73 C.B.R.
(N.S.) 175 (B.C.S.C.) at p. 182, aff’d (1989), 73 C.B.R. (N.S.) 195 (B.C.C.A.); Re BlueStar
Battery Systems International Corp. (2000), 25 C.B.R. (4th) 216 (Ont. S.C.J. [Commercial
List]).

[71] As explained below, the Plan cannot meet the required criteria.

[72] It is incumbent upon the court, in its supervisory role, to ensure that the CCAA
process unfolds in a fair and transparent manner. It is in this area that this Plan falls short. In
considering whether to order a meeting of creditors to consider this Plan, the relevant question
to consider is the following: Should certain landlords, who hold guarantees from Target

Corporation, a non-debtor, be required, through the CCAA proceedings of Target Canada, to
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release Target Corporation from its guarantee in exchange for consideration in the Plan in the

form of the Landlord Formula Amount?

[73] The CCAA proceedings of Target Canada were commenced a year ago. A broad stay
of proceedings was put into effect. Target Canada put forward a proposal to liquidate its
assets. The record establishes that from the outset, it was clear that the Objecting Landlords
were concerned about whether the CCAA proceedings would be used in a manner that would

affect the guarantees they held from Target Corporation.

[74] The record also establishes that the Objecting Landlords, together with Target Canada
and Target Corporation, reached an understanding which was formalized through the addition
of paragraph 19A to the Initial and Restated Order. Paragraph 19A provides that these CCAA
proceedings would not be used to compromise the guarantee claims that those landlords have

as against Target Corporation.

[75] The Objecting Landlords take the position that in the absence of paragraph 19A, they
would have considered issuing bankruptcy proceedings as against Target Canada. In a
bankruptcy, landlord claims against Target Canada would be fixed by the BIA Formula and
presumably, the Objecting Landlords would consider their remedies as against Target
Corporation as guarantor. Regardless of whether or not these landlords would have issued
bankruptcy proceedings, the fact remains that paragraph 19A was incorporated into the Initial
and Restated Order in response to the concerns raised by the Objecting Landlords at the
motion of the Target Corporation, and with the support of Target Corporation and the

Monitor.

[76] Target Canada developed a liquidation plan, in consultation with its creditors and the
Monitor, that allowed for the orderly liquidation of its inventory and established the sale
process for its real property leases. Target Canada liquidated its assets and developed a plan to
distribute the proceeds to its creditors. The proceeds are being made available to all creditors
having Proven Claims. The creditors include trade creditors and landlords. In addition, Target
Corporation agreed to subordinate its claim. The Plan also establishes a Landlord Formula
Amount. If this was all that the Plan set out to do, in all likelihood a meeting of creditors

would be ordered.
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[77] However, this is not all that the plan accomplishes. Target Canada proposes that
paragraph 19A be varied so that the Plan can address the guarantee claims that landlords have
as against Target Corporation. In other words, Target Canada has proposed a Plan which
requires the court to completely ignore the background that led to paragraph 19A and the
reliance that parties placed in paragraph 19A.

[78] Target Canada contends that it is necessary to formulate the plan in this matter to
address a change in the landscape. There may very well have been changes in the economic
landscape, but I fail to see how that justifies the departure from the agreed upon course of
action as set out in paragraph 19A. Even if the current landscape is not favourable for Target
Corporation, this development does not justify this court endorsing a change in direction over

the objections the Objecting Landlords.

[79] This is not a situation where a debtor is using the CCAA to compromise claims of
creditor. Rather, this is an attempt to use the CCAA as a means to secure a release of Target
Corporation from its liabilities under the guarantees in exchange for allowing claims of
Objecting Landlords in amounts calculated under the Landlord Formula Amount. The
proposal of Target Canada and Target Corporation clearly contravenes the agreement

memorialized and enforced in paragraph 19A.

[80] Paragraph 19A arose in a post-CCAA filing environment, with each interested party
carefully negotiating its position. The fact that the agreement to include paragraph 19A in the
Amended and Restated Order was reached in a post-filing environment is significant (see The
Trustees of the Labourers’ Pension Fund of Central and Eastern Canada v. Sino-Forest
Corporation, 2015 ONSC 4004, 27 C.B.R. (6th) 134 at paras. 33-35). In my view, there was
never any doubt that Target Canada and Target Corporation were aware of the implications of
paragraph 19A and by proposing this Plan, Target Canada and Target Corporation seek to
override the provisions of paragraph 19A. They ask the court to let them back out of their
binding agreement after having received the benefit of performance by the landlords. They
ask the court to let them try to compromise the Landlord Guarantee Claims against Target
Corporation after promising not to do that very thing in these proceedings. They ask the court

to let them eliminate a court order to which they consented without proving that they having
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any grounds to rescind the order. In my view, it is simply not appropriate to proceed with the

Plan that requires such an alteration.

[81] The CCAA process is one of building blocks. In this proceedings, a stay has been
granted and a plan developed. During these proceedings, this court has made number of
orders. It is essential that court orders made during CCAA proceedings be respected. In this
case, the Amended Restated Order was an order that was heavily negotiated by sophisticated
parties. They knew that they were entering into binding agreements supported by binding
orders. Certain parties now wish to restate the terms of the negotiated orders. Such a
development would run counter to the building block approach underlying these proceedings
since the outset.

[82] The parties raised the issue of whether the court has the jurisdiction to vary paragraph
19A. In view of my decision that it is not appropriate to vary the Order, it is not necessary to
address the issue of jurisdiction.

[83] A similar analysis can also be undertaken with respect to the Claims Procedure Order.
The Claims Procedure Order establishes the framework to be followed to quantify claims. The
Plan changes the basis by which landlord claims are to be quantified. Instead of following the
process set forth in the Claims Procedure Order, which provides for appeal rights to the court
or claims officer, the Plan provides for quantification of landlord claims by use of Landlord

Formula Amount, proposed by Target Canada.

[84] In my view, it is clear that this Plan, in its current form, cannot withstand the scrutiny
of the test to sanction a Plan. It is, in my view, not appropriate to change the rules to suit the

applicant and the Plan Sponsor, in midstream.

[85] It cannot be fair and reasonable to ignore post-filing agreements concerning the
CCAA process after they have been relied upon by counter-parties or to rescind consent
orders of the court without grounds to do so.

[86] Target Canada submits that the foregoing issues can be the subject of debate at the
sanction hearing. In my view, this is not an attractive alternative. It merely postpones the

inevitable result, namely the conclusion that this Plan contravenes court orders and cannot be
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considered to be fair and reasonable in its treatment of the Objecting Landlords. In my view,

this Plan is improper (see Crystallex).
Disposition
[87] Accordingly, the Plan is not accepted for filing and this motion is dismissed.

[88] The Monitor is directed to review the implications of this Endorsement with the
stakeholders within 14 days and is to schedule a case conference where various alternatives

can be reviewed.

[89] At this time, it is not necessary to address the issue of classification of creditors’

claim, nor is it necessary to address the issue of non-disclosure of the RioCan Settlement.

Regional Senior Justice G.B. Morawetz

Date: January 15, 2016
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Reasons for Decision of
The Honourable Madam Justice Marina Paperny

Introduction

[1] The applicants, Trican Well Services Ltd. (Trican) and Ensign Drilling Inc (Ensign), seek
leave to appeal an order sanctioning a plan of arrangement put forward by the respondents Delphi
Energy Corp and Delphi Energy (Alberta) Limited (collectively, Delphi) under the Companies’
Creditors Arrangement Act, RSC 1985, ¢ C-36 [CCAA]. The applicants are trade creditors who
filed builders’ liens against Delphi’s properties for goods and services.

[2] Delphi is a junior energy producer. In 2019, it implemented a recapitalization transaction
from which it drew down funds to drill three new wells in 2020. In March 2020, the combination
of an oil price collapse and COVID-19 put Delphi in financial peril. Ultimately, Delphi’s cash
flow was restricted by senior lenders. On April 14, 2020, Delphi filed for CCAA protection.

[3] A plan of arrangement (the Plan) was put forward and approved by the requisite double
majorities of creditors, and the Sanction Order was granted on September 11, 2020. Two classes
of affected creditors voted on the Plan: secured creditors, comprising Delphi’s Second Lien
Noteholders in respect of the secured portion of their claims, and “general unsecured creditors”.
The unsecured creditors included trade creditors, which category included the applicants, the
Second Lien Noteholders in respect of their unsecured deficiency claims, and a convenience class
of unsecured creditors with claims of less than $5,000. All unsecured creditors had the option to
join the convenience class and accept a $5,000 payout on their claims; they were then deemed to
have voted in favour of the Plan.

[4] The applicants provided goods and services in the erection of Delphi’s three new wells and
are owed approximately $7.5 million. At the sanction hearing, they submitted that their builders’
lien rights were improperly subordinated to the interests of supplemental debenture holders,
Delphi’s first lien lenders and second lien noteholders, resulting in the applicants and other
prospective lien holders becoming general unsecured creditors. They take issue with the manner
in which the voting classes of creditors were established, which they say resulted in the voting
power of the trade creditors being overwhelmed.

[5] The applicants seek leave to appeal the Sanction Order, submitting it was neither fair nor
reasonable, and was not in compliance with the statutory requirements for a sanction order under
the CCAA. Specifically, the applicants seek leave to appeal on the following grounds:

a) the chambers judge misapplied or misapprehended the commonality of interest test for
classification of voters, essentially denying trade creditors voting power; and
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b) the chambers judge ought not to have sanctioned a plan that breached the statutory
requirement under s 5.1(2) of the CCAA because it purports to compromise statutorily
protected claims against directors.

[6] In oral argument on the leave application the applicants submitted that, while they did not
appeal the original classification order, their classification for the purpose of voting and the
fairness of the Plan were important considerations at the sanction hearing, and these circumstances
were improperly disregarded by the supervising judge in granting the Sanction Order.

[7] In her reasons for sanctioning the plan the supervising judge noted that the overall
indebtedness of Delphi was insurmountable, with total secured claims of $142.3 million and
unsecured claims of another $27 million, for a total indebtedness of $170 million. If the Plan is
approved, the 104 small creditors comprising the Convenience Class will each receive $5,000;
approximately 100 parties will share pari passu in an unsecured claims pool of $3 million dollars,
or about 2.4% on the dollar recovery. All the secured debt, less the deficiency claim amount, will
be converted to equity. The supervising judge stated, “but for some trailing obligations, Delphi, if
the plan is sanctioned and closes, will emerge debt free with 38 employees and will continue
operating as an energy company headquartered in Alberta”.

[8] In concluding that the Plan was fair and reasonable, the supervising judge considered the
alternative of liquidation, wherein all unsecured parties would lose and the company would cease
to operate. She found that “upon close examination, the unsecured claim class is properly
constituted, even if the convenience class are excluded, the vote in favour would still have carried
the plan”. In concluding there was sufficient commonality of interest among the class, she noted
that the balancing of creditors’ interests also discloses that the shareholders are compromising
substantial claims, the plan sponsor being by far the largest loser.

Considering an application for leave to appeal under the CCAA
[9] The test for leave to appeal is set out in s 13 of the CCAA:

Except in Yukon, any person dissatisfied with an order or a decision made under
this Act may appeal from the order or decision on obtaining leave of the judge
appealed from or of the court or a judge of the court to which the appeal lies and on
such terms as to security and in other respects as the judge or court directs.

[10] When considering whether to grant leave to appeal the discretionary decision of a
supervising judge under the CCAA, appellate courts are instructed to consider several factors:
whether the point on appeal is of significance to the practice; whether the point raised is of
significance to the proceeding itself; whether the appeal is prima facie meritorious; and whether
the appeal will unduly hinder the progress of the action: Liberty Oil & Gas Ltd (Re), 2003 ABCA
158 at paras 15-16, 44 CBR (4th) 96; Bellatrix Exploration Ltd v BP Canada Energy Group ULC,
2020 ABCA 178 at para 16.
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[11] The standard of review applied to the discretionary decision of a supervising judge is highly
deferential, absent an error in law or principle or an exercise of discretion that is clearly
unreasonable. As stated by Fruman JA in Uti Energy Corp v Fracmaster Ltd, 1999 ABCA 178 at
para 3, 244 AR 93:

[T]his is a court of review. It is not our task to reconsider the merits of the various
offers and decide which proposal might be best. The decisions made by the
chambers judge involve a good measure of discretion, and are owed considerable
deference. Whether or not we agree, we will only interfere if we conclude that she
acted unreasonably, erred in principle or made a manifest error.

[12] The Supreme Court of Canada recently reiterated the need for caution in the review of a
supervising judge’s discretionary decisions, noting that “[a]ppellate courts must be careful not to
substitute their own discretion in place of the supervising judge’s”: 9354-9186 Québec Inc v
Callidus Capital Corp, 2020 SCC 10 at para 53.

[13] Whether a plan is fair and reasonable is a question of mixed law and fact, and as such is
entitled to deference. The very nature of a CCAA proceeding requires the balancing of a
multiplicity of divergent interests and stakeholders with a view to a fair and reasonable
compromise in aid of a successful restructuring, if possible. Ascertaining how that can be
accomplished with as little pain as possible is a delicate task, requiring a clear understanding of all
the interests at stake, the effect of the plan on all stakeholders and, equally importantly, the effect
of the alternative to restructuring on those same stakeholders. An appellate court should not lightly
intervene in this balancing exercise.

First proposed ground of appeal: The classification of creditors

[14] In assessing whether a plan is fair and reasonable, as required by s 6 of the CCAA, the
supervising judge must consider the composition of the voting class of unsecured creditors. Section
22 of the CCAA empowers the company to divide its creditors into classes for the purpose of a
compromise or arrangement. Creditors may be included in the same class if “their interests or
rights are sufficiently similar to give them a commonality of interest”, taking into account the
following factors (s 22(2)):

(a) the nature of the debts, liabilities or obligations giving rise to their claims;

(b) the nature and rank of any security in respect of their claims;

(c) the remedies available to the creditors in the absence of the compromise or arrangement
being sanctioned, and the extent to which the creditors would recover their claims by
exercising those remedies; and

(d) any further criteria, consistent with those set out in above.
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[15] The key considerations in determining if a proposed class has the requisite commonality
of interest are set forth in Canadian Airlines Corp (Re) (2000), 19 CBR (4th) 12 at para 31:

1. Commonality of interest should be viewed on the basis of the non-
fragmentation test, not on an identity of interest test.

2. The interests to be considered are the legal interests the creditor holds qua
creditor in relationship to the debtor company, prior to and under the plan
as well as on liquidation.

3. The commonality of these interests are to be viewed purposively, bearing
in mind the object of the C.C.A.A., namely to facilitate reorganizations if
possible.

4. In placing a broad and purposive interpretation on the C.C.A.A., the court
should be careful to resist classification approaches which would potentially
jeopardize potentially viable plans.

5. Absent bad faith, the motivations of the creditors to approve or disapprove
are irrelevant.

6. The requirement of creditors being able to consult together means being
able to assess their legal entitlement as creditors before or after the plan in
a similar manner.

[emphasis in original]

[16] Excessive fragmentation, which is counterproductive to facilitating a reorganization,
should be avoided. Fragmentation is not just about the number of classes, but the effect that
fragmentation of classes might have on the ability to achieve the legislative goal of a viable
reorganization: see SemCanada Crude Company (Re), 2009 ABQB 490 at para 21. What is
required is some “community of interest and rights which are not so dissimilar as to make it
impossible for the creditors in the class to consult with a view toward a common interest”: Sklar-
Peppler Furniture Corp v Bank of Nova Scotia (1991), 86 DLR (4th) 621 at para 14 (ON SCDC).
Another important consideration is avoidance of tyranny of the minority: “it would be improper to
create a special class simply for the benefit of the opposing creditor which would give that creditor
the potential to exercise an unwarranted degree of power”: Sklar-Peppler at para 14.

[17] Inthis case, the applicants submit that the trade creditors were unfairly classified and, had
they their own separate class, they would have defeated the Plan. They submit that the supervising
judge failed to properly characterize the commonality of interest test. Put simply, the applicants
say they have no commonality of interest with the other members of the class. The trade creditors
will receive a negligible amount, whereas the convenience class will receive what amounts to full
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recovery, and the second lien noteholders with deficiencies will see the conversion of their secured
debt to equity.

[18] It is worth nothing that the trade creditors could have opted into the convenience class had
they so chosen. Moreover, the second lien noteholders will see the secured portion of their claims
converted from debt to equity, but their deficiencies are subject to the same 2.4 cents on the dollar
that the trade creditors will receive under the Plan.

[19] A review of the transcript makes clear that the supervising judge understood the situation
of the various creditors. She was alive to the fact that, if the trade creditors were given their own
class, they could veto the Plan. She understood that if the convenience class was removed, the vote
would have passed regardless.

[20]  The matter of classification is discretionary, as was the supervising judge’s determination
that the overall Plan was fair and reasonable in the circumstances. The proposed issue on appeal
is clearly of importance to the applicants, as if they were successful on appeal they would be in a
position to veto the Plan. However, given the degree of deference that would be paid to the decision
of the supervising judge on issues of classification, | am not persuaded that this ground of appeal
has a likelihood of success.

Second proposed ground of appeal: Failure to meet the statutory requirements under s.
5.1(2)

[21] The applicants accept that a plan may compromise some claims against directors by
capping them to proceeds under insurance policies. However, they submit that statutorily protected
claims against directors must be exempted from any compromise in light of s 5.1(2), which
excludes claims based on allegations of misrepresentation or wrongful or oppressive conduct. The
applicants submit the Sanction Order irrevocably limits such protected claims to the unspecified
proceeds of insurance policies which, they say, is statutorily prohibited. The applicants also submit
that Delphi failed to put the insurance policies into evidence before the supervising judge.

[22] Delphi submits that the Plan does not compromise the claims against directors, but merely
channels financial recovery to available insurance proceeds, and that this is consistent with the
practice of CCAA courts across Canada, including in Albertal.

[23] There is clear authority for Delphi’s proposition, although | was not directed to any
appellate authority considering the issue. In my view, the merit of this proposed ground of appeal
depends on whether Delphi’s position, that the claim in this case is not being compromised,

! In the matter of a plan of compromise or arrangement of Connacher Oil and Gas Limited, 2019 Plan Sanction Order
of Justice Dario (16 July 2019) Calgary 1601-06131 (ABQB) at para 31; In the matter of a plan of compromise or
arrangement of Sino-Forest Corporation, Plan Sanction Order of Justice Morawetz (10 December 2012) Toronto CV-
12-9667-00CL (ONSC) at para 37; Allen Vanguard Corporation (Re), 2011 ONSC 5017 at paras 26-27 and 78.
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withstands scrutiny. A careful review of the Plan and the Sanction Order makes clear that the
applicants’ claim against the directors is not being compromised within the meaning of the CCAA.
Rather, recovery on that claim is limited to the amount of directors’ and officers’ insurance in
place. That amount is $40 million. The total builders’ lien claims, were they to be completely
successful, amount to approximately $20 million. I note as an aside that the bad faith argument
upon which this potential claim is premised was found for the purpose of the sanction hearing to
be without evidentiary foundation. In all these circumstances, there is no merit to the argument
that the claim is being impermissibly compromised.

Conclusion

[24] In my view, in light of the standard of review applicable to a decision on fairness, and in
light of the applicable law, neither proposed ground of appeal is of sufficient merit to warrant an
appeal.

[25] Iamalso mindful of the last consideration, that is the undue hinderance of the restructuring
if leave to appeal is granted. The applicants concede that some delay would be occasioned by an
appeal, although they propose the appeal be heard on an expedited basis. However, the record
suggests that the prospect of a going-concern restructuring will be seriously imperiled if the plan
sponsors choose not to fund the Plan beyond the agreed plan outside date. If the Plan is not
consummated, Delphi will undoubtedly be faced with liquidation, the only other alternative put
forward. The economic consequences of liquidation would be considerably worse for all
stakeholders, including the applicants.

[26] In my view, this is not a case where leave to appeal ought to be granted. The issues raised
to impugn the exercise of discretion that the Plan is not fair and reasonable have been thoroughly
considered by appellate courts across the country and the principles are well known. The exercise
of discretion by the supervising judge was not the product of legal error or misapprehension of the
evidence. She appears to have had a very solid understanding of the financial circumstances of
Delphi and all the objecting creditors when she concluded the plan was fair and reasonable.

[27]  The application for leave to appeal is, accordingly, dismissed.

Application heard on October 7, 2020

Reasons filed at Calgary, Alberta
this 15th day of October, 2020

Paperny J.A.
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